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IN APPRECIATION
One of New Mexico's prime attractions, both to its own residents as
well as to outsiders, is its rich and deep history. Nowhere did Indian society have greater historical impact, nor was there any area of the United
States to which imperial Spain bequeathed such an indelible legacy. The
pioneer period completes the trilogy and vies for historical attention.
With this historical background, today's society in the Land of Enchantment has need for substantial information concerning New Mexico.
Chief vehicle for periodical publication concerning the state is the New
Mexico Historical Review, which was born in 1926. In it, articles of maximum value have appeared quarterly for over a half century, representing a great treasury of authoritative information. However, with the
passage of time some of the most important issues of the Review have
become unavailable, with these out-of-print issues accessible at high
prices at rare book shops, or sometimes unobtainable at any price. With a
growing population desirous of becoming better informed concerning
New Mexico, the need to provide availability to such important material
became apparent.
The present reprint program was only a scholar's dream until farsighted citizens became likewise convinced of the utility of making
available a storehouse of knowledge, particularly focusing their concern
on educational need for republication. Max Roybal, Bennie Aragon,
Robert Aragon, Mike Alarid and Adele Cinelli-Hunley provided effective
leadership. Legislators Don L. King and Alex Martinez presented Senate
Bill #8 to the 1980 session of the New Mexico State Legislature and used
their influence and that of Governor and Mrs. Bruce King to insure
favorable consideration. The Board of the NMHR, speaking for followers
of New Mexico's important history, warmly thanks these friends for such
support.
Donald C. Cutter
Chairman, Editorial Board, NMHR

Cover design by Jan Carley, graphic artist, College ofEducation, University of New
Mexico, Albuquerque.
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BEFORE THE COMSTOCK, 1857-1858
MEMOIRS OF WILLIAM HICKMAN DOLMAN

Edited by AUSTIN E. HUTCHESON·
Introduction 1
lLLIAM HICKMAN DOLMAN was a pre-Comstock Nevada

W pioneer, an enterprising leader of miners in Gold Canyon during the 1857-1858 winter, between the deaths of the
ill-fated but prophetic Grosh brothers in 1857 and the main
silver lode discovery at the Ophir in Virginia City, in June of
1859. He then was engaged in business at Gold Hill for a
decade after the discovery, and was early recognized by his
fellow pioneers as a reliable witness and as a man of trustworthy character.
His sketch which follows of early mining days in the
Comstock and nearby Gold Canyon areas would seem to be
a notable document, resurrected as it were from the limbo
of forgotten things at this late date, and destined hereafter
to rank as one of the chief primary sources on its subjectthe real rather than the mythological history of the early
Nevada Comstock area.
• Professor Hutcheson is a member of the Department of History, University of
Nevada.
1. Acknowledgments are due to the University of Nevada Research Committee
and Publications Committee for financial aid toward research as to the Dolman
memoir's authenticity and value. and for publication as a university bulletin.
Acknowledgments are also gratefully made to the Henry E. Huntington Library and
its staff for aid and courtesies; to the University of California Library and its Bancroft staff; to Mr. Howard Jay Graham, of the Los Angeles County Law Library; to
Miss Katherine Anderson of the Portland Public Library; to Mrs. Mary North Shepard
of Pasadena; and above all to Dr, Annie Dolman Inskeep, now of La Jolla, California.
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Dolman is endorsed by name in J. Wells Kelly's Second
Nevada Directory -of 1863 and in Eliot Lord's later federal
publication on Comstock Mining and Miners, of 1883, as an
informed and accurate witness, at a time when many living
contemporaries could have challenged any erroneous statements; and much of his story is paralleled in the basic accounts by "Dan De Quille" (William Wright) and Henry
DeGroot, and in the histories of Nevada by Myron Angel and
H. H. Bancroft. 2 These together make up our best early
sources, even if not all primary accounts, of the Comstock's
origins. Moreover, the late Grant H. Smith, the most thorough and accurate recent authority on the Comstock, also
accepts Dolman as a qualified and authentic witness. No one
man can recollect or objectively record all minor details in
complete agreement with versions of all other witnesses, but
so far as we can today judge by the parallel corroboration of
other records, Mr. Dolman's account must merit the most
respectful consideration by all students or readers of Nevada's mining history, a sketch notable for both accuracy
and readability. It supplies a missing link as to events
between 1857 and 1859, and throws new light upon the most
important event in Nevada's history-the Comstock Lode
discovery.
William Hickman Dolman 3 was born on a Muskingum
County, Ohio, farm on January 5, 1830, of English ancestry
transplanted to Pennsylvania before the Revolution, in which
2. J. Wells Kelly, Second Directory of Nevada (Virginia City, 1863), 4. 16, 33,
40, 153; E. Lord, Com.tock Mining and Miner. (Washington, 1883), 15-34; Dan De
Quille, History of the Big Bonanza (Hartford, 1876), 26 if. (a new, ;', on of De Quille
is soon to appear with an important introduction by Oscar Lewis) ; denry DeGroot,
"Comstock Papers," in Mining and Scientific Press, Sept. to Dec., 1876 (DeGroot's
Scrapbook is in the Huntington Library) ; M. Angel, Hi.tory of Nevada (Oakland,
Thompson and West, publishers, 1881) ; H. H. Bancroft, History of Nevada, Wyoming
and Colorado (San Francisco, 1881) ; Grant H. Smith, History of the Comstock Lode
(Reno, 1943), and his 1943 letters; V. P. Gianella, Geology of the Silv",," Cif.y District
(Univ. of Nevada Bulletin, Vol. 30, No.9, 1936) ; E. M. Mack, Nevada (Glendale,
1936) ; A. E. Hutcheson, "Early Mining Districts of Nevada's Comstock," The Historian, Vol. 8, No. I, 1945, 5-18. These will be cited hereafter by author's name only.
-3. Information upon which this' sketch ;s based is chiefly drawn from the private
Dolman family papers, now at La Jolla in possession of Dr. Annie Dolman Inskeep,
and augmented or cheeked from the following: Dolman Compendium, P. H. Dolman,
comp., A. D. Inskeep, ed. (Denver, 1940), 22, 49-52; Virkus, Compendium of American
Genealogy, VII, 802; J. W. Kelly, Second Nevada Directory, (1863), 4, 16, 33, 40, 153;
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his forebears fought. His boyhood was spent chiefly in
Zanesville where he was schooled in the "academies" of that
day. He was a precocious boy, noted from age of six for
ability to recite long poems from memory. Deciding against
the study of medicine, he left school at seventeen to enter
business as a store clerk. In 1847 he left Ohio for St. Louis,
taking a steamer from Cincinnati. At Louisville the steamer
was boarded by Jessie Benton Fremont, on way to California
under escort of the scout Kit Carson, to join her "Pathfinder" husband. The big-eyed youth was surprised that "so
quiet and mild a man could be a great Indian fighter"-genteel, low~spoken, and smaller than average in size. "When
ten years had passed over my head I knew much better that
size and bluster counted only in a drunken brawl or gougeeye fistfight" on the frontier.
Employed in a St. Louis store from 1847 to 1849, at the
outbreak of a cholera epidemic he moved to Brunswick, Missouri, until 1852, meantime suffering chronically the chills
and fevers of the malarial "ague" which sent so many emigrants overland aching for California's sun. Caught also
by the gold fever, he started west in late spring of 1852, then
aged twenty-two and at the head of his own outfit consisting
of a covered wagon, two yoke of oxen, a riding pony and four
cows, one giving milk, and taking along two passengers. He
was frail from malaria and considered a poor risk for the
hard overland journey, but had decided, "I go, live or die."
Indians killed his horse, his wagon-bed he gave for use as a
coffin, and his teamster decided to turn back, but despite all
vicissitudes he arrived safely at Sacramento over Carson
Pass by October 8, with two other Missouri wagons joined
early on the trail. 4
Lord, Comstock. 33-4; Angel, Nevada, 201, 251-2, 255, 479; Carson City Appeal, March
6. 1920; Oakland Tribune. Oct. 17, 1920; obituaries in Portland Oregonian, Journal.
Telegram. Nov. 27-29, 1913, and related items, Portland Library; Orep:on vital statistics; Mrs. Lola Childs and others of St. Helens, Oregon; Gold Hill, Carson City and
Pioche Episcopal Church Records. thanks to Bishop '\\tTm. F. Lewis; Nevada, Missouri,
Oregon, and California Oddfel!ows Records, thanks to E. C. Mulcahy, Paul Giraudo.
and Frank Macbeth; Oregon Gazetteers, 1890-94.
4. For comments on this route see A. E. Hutcheson, "Overland in 1852; the
McGuirk Diary," Pae. Hist. Rev., XIII (Dec., 1944), 426-432 and n<Jtes thereto. One
of the best accounts of the improved route, as of 1861-5, and other importa"t new light
on early Nevada, is found in the papers of John W. North at the Huntington Library.
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From 1852 to 1857 he mined and prospected in California, at Diamond Springs, Dead Man's Hollow, Prairie
Diggings, and Wall's Diggings. Late in 1853 he bought a
claim at Western House at which he and partners cleaned
up from $8 to $40 per day until the next spring when the
water gave out. In 1855 he mined in Johnson's South Canyon, in 1856 on the American River fifteen miles east of
Placerville.
As told hereafter in his memoir, "Before the Comstock,"
the winter of 1857-8 was spent in Gold Canyon, just below
the later Comstock Lode. . His company-which included
"Big French John" Bishop, "Kentuck" Osborn, locater of the
Kentuck mine, V. A. Houseworth, De Quille's blacksmith
recorder, and others"':""built Nevada's first crude arrastra,
mined and refined the first quartz and obtained the first
bullion, unless the Groshes refined a small amount which is
unproved. Silver they saw but some thought it lead, and no
report came back from the sample taken to Sacramento by
Major Ormsby. The Groshes seem to deserve credit for first
identifying silver in the area, but not for locating the Comstock Lode itself.
Dolman himself drew up the first laws for Nevada's first
organized mining district, called "Columbia District," which
included Virginia City, Gold Hill, Silver City, Flowery and
nearby areas. Also he was first recorder, keeping first record book of claims, including one filed on or near the
Comstock Lode for "Old Virginia" Finney, the later sale of
which is related by De Quille.
After the seeming failure described in the memoir, he
and some of his company went to the east fork of the Walker
River and prospected there, returning to California by way
of Forest City, Marysville, Grass Valley, Jackson and Volcano. In the spring and summer of 1859, silver was struck
North, often maligned by Senator W. S. Stewart, was Nevada Territorial Surveyor and
Supreme Court Judge, founder of Minneapolis and of Riverside, a leader in the state
constitutional conventions of both Minnesota and Nevada, and as a Minnesota delegate
to-the 1860 Republican Party Convention was an-active worker for Lincoln, who then
gave him two Nevada appointments. The North papers concerning Nevada are now
being studied by the present editor, for early publication. See also Mary North
Shepard, "The Norths Go West" (unpublished manuscript); Smith, Comstock, 20n;
Lord, 71.
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in the Comstock Lode four or five miles from his old arrastra
workings of the 1857-8 winter. He hoped his old claims
there would still be valid, and resolved to return there early
the next spring. In March of 1860 with Jack Colehower he
started over the Sierra for Washoe, and after severe exposures and hardships arrived at Gold Hill. He held a latent
fear that his old Johnstown records, in which he recorded
the claim for James Finney, might be in conflict with the
later locations. He had been in California when the second
mining laws were enacted. He found that his old records
had been kept out of sight for nearly a year by John S.
Childs, probate judge of Carson County by appointment
from Utah, with whom he had left them. All of his quartz
mine locations near Devil's Gate had been "jumped" and
relocated, and he found himself a "nobody" when he
returned.
He took up a few town lots in Gold Hill and, the better to
hold possession, established a wholesale and retail hay and
grain yard and livery barn with a partner, George G. Clark,
which did a flourishing business as a miners' supply center.
Soon afterward the sheriff also made him receiver for the
"What Cheer House," a hotel owned by Jake Colburn. 1I
At the outbreak of the Civil War Mr. Dolman was so
crippled by rheumatism brought on by exposures that he had
to use two crutches. Failing to get relief from Steamboat
Springs hot baths or at Placerville, in the summer of 1863
he went east by stagecoach, able to walk now with aid of a
gold quartz-headed cane given him by Nevada's first Odd
Fellows' Lodge. After medical treatment he visited his parents and his brother, an army officer at the front, but was
barred from service himself as an 1863 4-F. He continued
on to New York and there took steamer via Panama for
Ca.lifornia.
On this voyage he met and courted his future wife,
5. Hay was an important commodity on the Comstock, as De Quille often emphasized. See Twain, Roughing It (Hartford, 1872), 296; R. G. Lillard, "Dan De
Quille, Comstock Reporter and Humorist," Pac. Hist. Rev. (Sept., 1944), XIII, 252:
Twain, WorkB, vol. 8 (New York, 1913), II, 6. Price for hay at Virginia City in
1860 was 50c a pound, the same as for coffee, barley was 4Dc, the Bame as for bacon;
flour was $75 per hundredweight; De Quille, 104. For hay field claims, G. H. Book
A, PP. 13, 14.
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Christine Caroline Hoerner, who was coming to teach at
Copperopolis, California, and journeyed under the care of
the Reverend and Mrs. Ozi W. Whitaker. Then Episcopal
rector for a group of Nevada towns including Carson City,
Gold Hill and Virginia City, Whitaker was later Bishop of
Nevada and of Pennsylvania, and was inspiration for the
novel In the Bishop's Carriage by Miriam Michelson, herself
reared on the Comstock with her famous brothers, Albert,
the Nobel Prize physicist and Charles, Democratic party
publicity head. The bishop was often seen riding at breakneck speed on the fastest horses of the Virginia City pony
express line, from parish to parish, his clerical robe billowing out behind. 6
6. The Gold Hill Episcopal parish and vestry records give a good picture of
church problems in a frontier mining town. The Rev. Franklin Rising. Twain's
friend and brother of the local judge, was first rector. from July 8, 1862 until October 18. 1863 when Ozi W. Whitaker arrived. Whitaker resigned, September 2. 1865.
to go east. From 1867 to 1870 Whitaker was rector at Virginia City, officiating at
Gold Hill afternoons. Dolman served on the vestry with John D. Winters, A. B.
Paul, R. S. Day, J. C. Corey and A.' W. Hale. among others. Governor Nye and
H. M. Yerington were vestrymen of Carson City parish in 1863 when the Dolmans
were married there.
The first Episcopal service at Gold Hill in 1862 was held in a theater at rear of
a f4drinking and gambling saloon." A new owner refusing use of premises. the
school house was used, then the I. O. O. F. hall. By December, 1864. a $9,000 church
was built, in spite of "business disaster." The interest not paid on $3.500 of the
church debt, the building was sold at sheriff's sale to the noteholder. but was redeemed within six months' grace period by $3.071 currency ($2,162 gold value) raised
by Whitaker in the East. plus $2,934 raised locally by a "Fair and festival." and a
$i.300 rectory was purchased. In 1870 it is lamented that with seats for 150 in the
"neat brick church" only a score attend. "We have no Sabbath here and Mammon rules
the day," In 1886 the brick church was abandoned and "services held in a building
on Main street formerly a gambling room and saloon, purchased and adapted."
In an item entitled "Sunday on the Comstock" the Virginia City Chronicle
(quoted in Min. & Sci. Press. Oct. 28, 1876. p. 287) teUs of the fun it would be to
guide a puritan stranger from Massachusetts through town on Sunday evening. past
130 saloons on C Street. lights glaring and doors wide open to keeno games, brass
bands inviting to the melodeon. Lounging. laughing, swearing crowds are on the
street corners. to say nothing of the sights down the hill. "What a chill of horror
would they send through the veins of the staid New Englander. Would not his established ideas that the earth was made for the children of the Lord. and that the
people of New England are His children, be somewhat confused 1"
HAre we in America 1" he would exclaim.
UNo, we are on the Comstock." Work is going on in the mines, horse racing
and dog fighting at the race track. gambling in the saloons, lounging on the streets.
Proud of it or regretful, we cannot alter the existing ~ondition of things if we would.
"!lilf weclln senod anY"New Engla:nder -back to the blue laws and bitter Sabbath, with
the valuable knowledge that although Boston may be the hub of the universe, the Comstock is a very lively spoke."
Professor William Miller, in his forthcoming study of the Virginia City Theater,
will modify existing ideas as to Comstock recreations.
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Copperopolis sought elsewhere for a teacher, for on the
voyage Miss Hoerner and Mr. Dolman became engaged, and
no doubt encouraged by the zealous rector with an eye to
gaining an asset for his parish, were married in the rectory
at Carson City, November 5, 1863. Mrs. Dolman was a
woman of ability and charm, and in every Nevada town
where she lived the Episcopal bishop called her his right
hand.
In 1868 Dolman and his partner invested their savings,
along with some money Mrs. Dolman had inherited, in fitting
out a mule train and hauling lumber and other building materials to Treasure Hill, White Pine county, Nevada. Two
miles from Hamilton, this place was about 9,000 feet above
sea level. The two-story building they built here rented for
over $900 a month, but in less than two years sold for only
$900. Treasure Hill was a flash-in-the-pan mining town.
The mines were very rich near the surface but the lode soon
"petered" out, never to be found again. A tunnel was run
into the mountain from Hamilton but the ledge could not be
found.
During the boom Dolman's family had gone to New
York, but when deflation came they returned, and about 1870
a move was made to Pioche, a new and promising mining
camp in Lincoln County, Nevada. Here he established a
very successful wholesale and retail business which handled
large amounts of hay, grain, and other products that the
Mormon farmers raised. This business was sold at a large
profit and in the spring of 1876 the family moved to Oakland.
After a year or so Dolman and his Pioche partner, Boone,
established a wholesale and retail grocery in Bodie, California. The family never lived there, remaining in Oakland,
and the business was sold when Dolman sensed that Bodie
would soon pass the zenith of its prosperity.
In 1880 he went to New York to seek capital for a mining venture and spent part of the year in England and
france. After his return, he went to St. Helens, Oregon,
about 1881, where he bought a general store. a wharf and
other property. He continued to live in St. Helens until a
fire of September 14, 1904, which burned most of the town.
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He then bought a home on the Heights in Portland where
he lived until his death in 1913. He left an estate of moderate value, including 1,100 acres of farm and timber lands in
Oregon and Washington.
He always retained his interest in mining, and was
given a commemorative diploma for his "valuable services"
with the Mining Department of the Lewis and Clark Centennial Exposition held in Portland in 1905, showing the high
regard in which he was held in mining circles even at the age
of seventy. At various times he studied the geological structure of the Sacramento valley and came to the conclusion
that ages ago when the sea reached to the foothills of the
Sierras, streams washing down the hillsides carried gold
which settled under the silt which now forms the fertile valley lands. He made two attempts, one about 1879 and again
about 1906, to sink shafts and prospect for gold under the
floor of the valley. Nothing came of these attempts.
In his last years he became much interested in astronomy study and owned his own telescope at his Portland
Heights home. His unusually good memory remained to
the end, and he could quote long passages from Shakespeare.
In the various mining camps he was usually the one who
wrote up the hand-written newspaper that went the rounds.
This was no doubt an aid to his memory in writing his
memoir, along with other autobiographical recollections,
toward the end of the century.
Dolman joined the Odd Fellows Lodge at the age of
twenty-one at Brunswick in 1851, transferring to Sacramento lodge in 1852, and to the Comstock's Wildey No.1
lodge in 1862, of which he was Noble Grand in 1863-4. He
held the same office in Gold Hill's Parker No. 13 on its institution in 1868, and was also Grand Warden of Nevada grand
lodge- on its declaration of independence from California in
1867-8. He was baptised an Episcopalian and served as junior warden in the vestry of Gold Hill's St. John Church,
almost from its organization in 1862,
AfvaryTngtimes, while ·continuing his mercantile business, he was county superintendent of schools in Lincoln
county, Nevada, 1875-6; treasurer of Columbia county, Ore-
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gon, one term; and for a number of years postmaster of
St. Helens. His second wife by a marriage in later years
was Nancy McBride Morse, of a prominent Oregon family
including U. S. Senator George McBride, a brother, and
editor Alfred Holman of the Portland Oregonian, San Francisco Argonaut and BuUetin, and Oakland Tribune, a
nephew. There were no children by this second marriage.
At his death, which occurred in Portland on November
27, 1913, Mr. Dolman's age was just short of eighty-four.
He was survived by his widow and by all of his four children: Annie Dolman Inskeep, Ph.D.; William Henry
Dolman D.D.S.; Percival Dolman, M.D.; and Caroline Dolman (died March 28, 1943). The first three were born in
Nevada.
Before the Comstock, 1857-1858
In October, 1852, en route to California with an
ox-team and an emigrant train, my way lay through what is
now western Nevada and up the Carson river across the
mouth of Gold Canyon. There I saw gold mining for the
first time. From there we went through Eagle Valley
(where Carson City now stands), up through Carson Valley
to the first mountain stream that cut deep into the mountain
range, called West Carson River, and thence across the range
to California by the "Carson Pass".7
In the autumn of 1857-five years later-being within
a day's ride of the Carson Valley country, I crossed the summit to look again on that country; and more especially to
examine Gold Canyon for future mining operations.
Forming a favorable opinion of that mining region I
returned to California and organized a trading and Mining
Company to proceed with goods, tools and supplies to that
locality, befDre the snows would block the mountain roads.
Our principal object was to construct a bed rock flume in
Gold Canyon for placer gold mining purposes. Two weeks
later we started with all our possessions loaded in two
wagons drawn by six yoke of cattle. Ours was later called
the "Placerville Company"; at the time it was unnamed.
7.

See note 4, above.
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I furnished most of the money, business, and mercantile
experience, all of which were somewhat limited. 8 A. L.
Johnson, a carpenter and an active contractor, and John A.
Osburn, furnished a lot of goods taken on slow debts. V. A.
Houseworth furnished one ox team and G. A. Lashbough
furnished another. John Bishop was taken along free of
charge by our company he "being an excellent hand to work."
He is the "Big French John" of Comstock days.
On the first of November we started bright and early.
The day was most lovely, every step was upward and onward. strange how full of hope we all were, starting up
that mountain road, through a forest of giant pines whose
foliage often obscured the sun and gave out a pleasant,
refreshing, resinous fragrance.
Toward noon the sun shone less brightly, we noticed the
sky becoming overcast, and soon we were in a fine misty rain.
Every effort was now made to pass over a steep new road
before the rain made it too slippery for the oxen to maintain
a foothold. Before we had reached the top of the ridge that
divides the south fork of the American river from Silver
Creek fork, night overtook us. We knew of a woodman's
unoccupied cabin some eight miles farther on, in which we
could be sheltered for the night, if we could reach it.
The rain that had begun falling so mildly, with scarcely
a breath of air, now changed to a terrific howling mountain
storm. It was proposed that I should go ahead and, if pos8. The personal modesty of Dolman here should be noted by those who might
think any of his later statements unjustified. Johnson left the area shortly, as perhaps Lashbough did also; I can find no mention elsewhere of either man. Osburn
(known as "Kentuck" and after whom the Kentuck Mine was named) and John D.
Winters on June 22, 1859, made a contract for building two arrastras, worth $75
each, in which to work the ore, together with supply of two horses or mules to
operate them, and in return became joint and equal owners of the Ophir with Comstock, Penrod, O'Riley and McLoughlin. Bancroft, 86-101; Angel, Nevada, 57;
Smith, Comstock, 9; De Quille, 83; Gold Hill Records, June 23, 1859, Book A, 6.
Bishop, with Finney ("Old Virginny"-known as Fennimore to California sheriffs),
Henderson and Yount made the discovery at Gold Hill on January 28, 1859, which
later proved to be the south end of the Comstock Lode and thus antedated by about
five months the discovery of the Ophir at the north or Virginia City end. Lord, 35;
De Quille, 42; Angel, 31, 55-7; Smith, 5-9; Kelly, 16; DeGroot, Min. & Sci. Press, Oct.
. 14,.1876, No. 7,244-9;-"Relicsof the"Past;" Virginia Evening' Chronicle, August 30,
1878. Houseworth was the "village blacksmith" and recorder for the Gold Hill or second
quartz district in the area. Osburn and Houseworth were partners in 1859. Gold
Hill Records, Book A, PP. 1-30; Hutcheson, in Historian, 1945, 5-18; De Quille, 61-3;
Lord, 53. (Lord, 44, says "John A. Houseworth.")
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sible, light beacon fires to make it safer traveling with the
teams in the night. Carrying an axe, and at a double quick
run, I pushed forward for that purpose. At an advantageous
point I found a large pine tree into which successive fires
had burned out a hollow space large enough to have sheltered our whole company, and hewing off some chips, fat
with pitch, was ready to light a fire. On looking for my box
of matches when ready, horror, they had been left in the
wagon.
At short intervals, gusts of wind, fierce as a tornado,
followed each other like the waves on a troubled ocean. As
each gust went by, for a short interval the monster pines
trembled and gave out the faint tinkling sound of myriads
of little bells. The sound probably was produced by the
action of the wind on the pine leaves. The forest was one
weird Aeolian harp, not loud, but sweet beyond description,
I had never heard the like before, nor did I ever hear it again
after that night.
Mechanically feeling again in my pockets, I found one
lone match. Here was a ray of hope; but what were the
chances of striking fire with one lone, damp match in such a
gale? Fortune favored me though, and soon the pitch pine
fire was a blazing success. So intense was the feeling
wrought up by this incident that I seldom willfully wasted a
match ever after.
For some unknown reason it did not become dark, but
remained more like twilight. In a short time the teams came
up, and more of the party went on to light other fires as
required, and to build a roaring fire in the woodman's cabin.
Before ten o'clock, when we reached the cabin, the storm
had spent its fury. The unyoked oxen were munching wild
peavine, and we, gathered around a large blazing fire, were
baking bread, frying meat and making coffee. None for a
moment thought of looking back. One thought only was
uppermost with each one, would this storm deposit deep
impassable snow before we could cross the summit range?
That was easily possible, as eight or nine days' travel were
yet ahead of us before we could hope to pass the highest
point. Not much was said of this, but an under current of
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repressed chagrin was noticeable in strange contrast with
the buoyant start of early morning.
The conversation started on religious subjects and the
Bible as being Holy Writ. One of the party flatly denied his
belief in anything Holy, and when another asked him where
he was raised that he could so express himself, the first quarrel in the company began. It, however, was not the last.
During the next ten days it stormed some part of each
day, but we kept pressing forward. Sometimes at night,
without shelter, we cut evergreen boughs, laid them on the
snow and spreading blankets on that, slept the sleep of tired
men. And thus we toiled on and upward day after day,
encountering difficulties and overcoming them, exposing ourselves as men seldom do except in war; laying the foundation
for rheumatism that must yet be paid for in aches and pains. 9
At last we could look down into Carson Valley where the
carpet of grass was now browned by the frosts of autumn.
With worn out teams and much cooled ardor we slowly journeyed through the valley, through the little hamlet of Genoa,
arriving at old Johntown in Gold Canyon on a day and date
now forgotten (probably about the middle of November
1857). No rain had fallen yet in the Gold Canyon region,
and in fact we had no rain or snow there that winter. 1o
During the first evening we were in Johntown, John
Bishop, "Big French John," visited one of the Trading Posts,
got crazy drunk and cleaned out all the Dutchmen in town.
They soon returned in a mob, with "Dutch Nick" Ambrose as
leader, broke in the door, and beat Bishop with clubs and
stones until he fell to the floor. l l Then Nick kept on pound9. John A. ("Snowshoe") Thompson, the mail and express carrier by ski of the
1850's, was more hardy, more experienced, or more fortunate than most in ability
to withstand winter cold in the Sierras. See De Quille in Overland M07lthlll (2d
Series), Vol. 8, 419-435; Lord. 21; Angel. 103.
10. Studies by George Hardman, Nevada State Conservationist, and Cruz Venstrom, based largely on Truckee River run-off and tree growth studies for nearby
areas, find "indications point to near drouth conditions over this area during these
three years, and that the Virginia City area could have had one or more very dry
winters," 1855-1808.
"DutCh Nick"-Ambrose'8 "tavern was the local;; of the gorie8t "murder "hoax
ever committed in Nevada by the pen of Mark Twain. R. G. Lillard, "Contemporary
Reaction to 'The Empire City Massacre'," American Literature (Nov., 1944). Vol.
16, No.8, 198-203; Ivan Benson, Mark Twa.in's Western Yea.rs (Stanford University,
1938), 91-92; Angel, 38.
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ing and beating him with his fists until Bishop trumpeted
"enough" like a conquered elephant. This battle gave Bishop
more notoriety than all the other members of our company
ever had. In fact, he is about the only one of us ever
referred to by Comstock histories that have come under my
notice. 12
We occupied a miner's dug-out or cabin temporarily,
and four of the party started with the teams to procure lumber at a little saw mill, in Washoe valleyp They cut and
hauled the logs to the mill, helped saw the lumber and in
three or four weeks we were sheltered by our own house.
There was no water at that time of year for mining purposes, and on being told that water was an uncertain factor
12. Dolman himself, Osburn, Bisbop and Houseworth are all referred to in
works by Kelly, Lord, Angel, DeGroot, and De Quille; see notes herein. De Quille,
Pl'. 52-53, states that Bishop (who was still working as a miner at GoIiI Hill in
1876) built the first Comstock arrastra, which started up a few days before that of
Osborn and Winters at the Ophir. Bishop located the Central No. 1 mine, later
part of the California mine of the Bonanza firm or "Big Four" (Mackay, Fair, Flood
and O'Brien). Gold Hill was discovered by Bishop, Finney, Henderson and Yount;
Lord, 35: De Quille, 42. Bishop sold his adjoining Central No. 1 claim to the California company on August 15, 1859 (G. H. Bk. A, p. 38) but in 1876 based a nuisance
suit against the Big Bonanza firm on this sale; DeGroot, No. 11. M. & S. Press. Dec.
9, 1876, p. 384. Bishop had claimed 150 feet between "Penrod and Co." (the Ophir)
and H. B. Camp's 150 feet. Bishop, Houseworth and Camp filed the "Boomerangus"
as partners, G. H. Bk. A; p. 9. Same, p. 11, Bishop, Camp and Rogers filed the
Yellow Jacket; same, p. 11, next to it Houseworth filed for himself the Crown Point.
DeGroot (Min. & Sci. Press, No.7, Oct. 14, 1876, p. 249) states in an item,
"Unhappy effects of suddenly acquired wealth on the marital relationship," that
Osbnrn sold his Ophir interest to Donald Davidson and Gen. Allen and died of a
fractured limb, compounded by uunreciproeated attachment unwisely cherished for
a young woman," at Silver City in 1864. Since "partial exile is apt to render men
all the more susceptible to the tender passion," many Washoe pioneers have ugiven
way to this weakness." Several were "cajoled out of their money, and sometimes
into hasty and ill-advised wedlock and that not always with women of the most exemplary and deserving kind." Examples listed include McNulty, Hastings, Bacon,
and "poor Berry," whose spouse, "the supernumery wife of a Washoe Morman who
had unsealed and set her adrift," robbed Berry and left for Utah.
Mrs. 'Cowen did the reverse toward Cowen, before becoming Mrs. Sandy Bowers:
Mack, 156, 414. Comstock, O'Riley and Plato were others unlucky at romance; De
Quille, 77-81, 94; G. Lyman, Saga of the Comstock, 36.. Comstock brieflly acquired a
wife by bill of sale from her husband, but although left locked in a hotel room, she
Boon deserted him for a handsomer rival, who helped her escape through a window.
O'Riley. unstable mentally, by forged letters was incited to a duel over a lady's
hand by J ohntown jokers as a hoax. Plato was obliged to marry a lady of ill repute
to recover his mine; she long out..lived him to enjoy its inoome.
13. This was probably the mill built by Mormon Elder, and Judge, Orson Hyde,
which gave cause for the famous 1862 curse upon Nevada gentiles: Angel, 40-41; Bancroft, 73, 79-80. A little-known portrait of Hyde is in the Douglas County Court
House, presented by Hyde's son, at time of Pony Express celebration in 1930's.
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at any time that far east of the Sierra Nevada range, we did
not begin work on the proposed bed rock flume, and, in fact,
never did build it. Johnson and Osburn kept our company
well supplied with wild meat, mostly mountain sheep, so at
least we ate welI.l4
During the winter of 1857-8, J ohntown contained besides our company, best known as the "Placerville Company," Ormsby's 15 store, operated by S. A. Swager; Job's
store, kept by H. B. Camp; John Childs' store, kept by Mart
M. Gage; one kept by Harris Jacobs and Lal Wei!; one by
Nicholas Ambrose, "Dutch Nick"; and one saloon by Gray
and McBride. The largest of these stores did not have over
two or three tons of groceries; some of them less than half a
ton.
Lyman Jones, wife and girl baby; Will Dover, wife
and little boy; Mrs. Cowen, afterwards Mrs. L. Sanford
Bowers (wife of the later famous "Sandy Bowers") ; and
"Dutch Nick" and his wife were the only families in Johntown that winter. Princess Sallie Winnemucca, her sister
Marie, and their brother Natchez, afterward Chief of the
Piute tribe of Indians, spent part of the winter there.
Of the miners, these I particularly remember :16
14. The rapid killing off of the wild game by the whites, and the abduction
to Williams Station of two Indian girls, were the chief causes for the Piute Pyramid
Lake Indian War of 1860; De Quille, 29, 124; Lord, 67-71; "Princess" Sarah Winnemucca Hopkins, Life Anwng the Piutes (Boston, 1883),70; DeGroot, Min. & Sci.
Press, No. 5,Sept. 2, 1876, p. 160; Kelly, fJd Nev. -Vir. (1869), 49.
15. For Maior Ormsby, see De Quille, 27; Ormsby was agent at Genoa for the
Pioneer Stage Company, a founder of Carson City, in the Nevada county now named
for him, and was killed by the Indians while leading the whites in 1860 in the first
battle of Pyramid Lake; Angel, 104, 161; Bancroft, Nevada, 209; Lord, 67-71; Mack,
Ne1JGda, 179, 241, 304.7, 340.
For Job, Angel, 36; De Quille, 27, 30.
For Camp, DeGroot. UComstock Papers/' No.8, in Mining and Sci. Press, Nov.
4, 1876; Lord, 58, 63; G. H. Book A., p. 11.
For Gage, Angel, 31; Bancroft, 71.
For Jacobs and Weil, Hutcheson, Historian, VIII, No. I, 16; 11, Federal Cases.
Circuit and District, case 782'7, Pp. 615-39, Kinney v. Consolidated Virginia; Angel, 571.
For Ambrose, see note 11, above.
Mrs. Cowen, later Mrs. Sandy Bowers, is the heroine of two nove1s, Eilley Orrum
by Swift Paine and City of [Uusian by Vardis Fisher; Mack, Nevada. 156, 171, 207,
414; Bancroft, Nevada, 171; G. H. Book A. p, 28.
For the three Indians, see Lord, 67; Hopkins, Life Among the Piutes. 70.
~- 16. ~For C~~i;;-ck, D~ Qume;'46,"82·';Chis own le'tter at p. 82; Angel, 56; G. H.
Book A and Virginia Book A.
For Finney, De Quille, 87, who praised his industry between drinks; Kelly, 153.
For o 'Riley, De Quille, 94; DeGroot. No.6, Min. & Sci. Press, Sept. 30, 1876,
224; G. H. Book A, p. 10.
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Henry P. Comstock, an industrious VIsIOnary prospector, though little more than half-witted.
James Finney, "Old Virginia," frontier hunter and
miner, a man of more than ordinary ability in his class, a
buffoon and practical joker; a hard drinker when he could
get the liquor, and an indifferent worker at anything.
Peter O'Riley, half-witted and "half-cracked," lazy and
stupid.
Joseph Kirby, sober and honest, but indolent.
John Walker, violinist, a Mormon and violent partisan.
Joseph Webb, a Mormon, and a miner, quite well informed for his class; the principal writer for the local
(Gold Hill Records, Book A, lists the claims of most of these men. See Historian,
VIII (1945), No.1, 5-18.)
For Kirby, DeGroot, Min. & Sci. Press, No.2, July 29, 1876, regarding his hazy
claim to tbe Ophir ground; Angel, 56; Kelly, 153, 306; Smith, 6; G. H. Book A,
p. 12, for' cedar stump later removed by Stewart during lawsu't.
For Hale (of Hale and Norcross), DeGroot, No. 11, Min. & Sci. Prcss, Dec. 9,
1876, p. 384, states that he was the only Mormon to secure a Lode claim. He returned to Salt Lake in 1860.
For Webb, De Quille, 29, used by Bancroft, 72. On Webb lawsuit, Hutcheson,
Historian, VIII, No.1, 15-16. Also G. H. Book A, p. 7.
Houseworth is called "the village blacksmith" at Gold Hill by De Quille; see
also Gold Hill Book A, 1-30. Ed. C. Morse succeeded him as recorder on June 27,
1859; Houseworth and Osburn filed "Notice of copartnership," Book A, pp. 7-8.
Osburn sold him his blacksmith tools and shop.
Dorey helped discover Aurora, in Esmeralda county. famous from Twain's
Roughing It. Also G. H. Book A, p. 10.
One "Old Frank," a Mexican, was an associate of the Grosh brothers. who named
a mine for him; Angel, 52; Lord, 27; Mack, 200.
For Sides and Jessup, DeGroot, Min. & Sci. Press, 1876, No. 13, p. 420. It is
likely that O'Riley and McLoughlin first struck the Ophir pay-dirt by jumping the
ground during Jessup's funeral. Sides' mine became part of the Consolidated Virginia; Lyman, Saga, 362.
For indictment and release of Sides. Bee Judge Frank Norcross in Sam Davis.
History of Nevooa (Reno, 1913), I, 277; Enterprise, June 20, 1875.
For Berry, DeGroot, No.7, Oct. 14, 1876, Min. & Sci. Press, p. 249; G. H. Book
A, 12; note 8, above.
The L. D. S. Church Historian at Salt Lake City finds no record of a Bishop
O. S. Lyford.
(Letter from Joseph Fielding Smith.)
For Vignot, G. H. Book A, p. 25, 29; at p. 13, his claim for a hay field; also
see Angel, 571; Bancroft. 109. G. H. Book A, p. 14, A. Cowen also filed a hay field.
For Galphin, Angel, 51; Mrs. Ellis states that Galpin (sic) was a Grosh partner.
For Williams, De Qui!le. 30; DeGroot. in Min. & Sci. Press. Sept. 2. 1876, p.
160; Lord, 67; Hopkins, Life Among the Piutes, 70.
For Parker, Gold Hill Book A, original, clipping pasted inside cover; Hutcheson,
Historian, VIII, No.1, 11-14; Parker was one of the five delegates to the abortive
Genoa constitutional convention of July 18, 1859; Angel, 59; Bancroft, 74.
For Knight, .Angel GO; Lord. 36; Gold Hill Book A, Where with Bowers, Plato
and Rogers he made several filings of claim locations.
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newspaper (all in manuscript), called the Gold Canyon
Switch.
Brailey, who with Webb, often sang ballads in duet very
sweetly.
"Dutch John" Smith the camp blacksmith, and something of a local character.
James Corey, poor, modest and proud, afterward becoming well to do,
"Dutch" Frank, full name unknown,
Ben Mass, who, with "Dutch" Frank, worked about the
only Long Tom in the canyon,
Wm. Sides, who eighteen months afterward stabbed to
death one John Jessup at Gold Hill,
John Berry, "Uncle Jack Berry," a great lover of the
"ardent,"
O. S. Lyford, once a merchant in Missouri, and afterward said to have been raised to a bishopric by Brigham
Young (the latter is only hearsay),
John Vignot, once a French soldier in Algiers, and
known as "Little French John,"
Captain Chapman, who was with the troops at Santa Fe
during the Mexican War, a large man deficient in courage
and in much that goes to make up a man,
"Dutch" Baker, no other name known, a hard drinker
and of little force,
Wm. B. Galphin, called "Cap," who served in the South
Carolina Palmetto Regiment during the Mexican War, of
fair ability, sober, honest, manly, a man that one could tie to,
Joseph Bretts, a German, as reliable as Galphin,
Wm. Williams, "Cherokee Bill," a dangerous man without one spark of honesty or real manhood,
Henry Fisher, a German, an all-around good, reliable
man.
Captain A. A. Parker, Placer mining recorder, a man of
mor~_tlJJ!!l9_rdLna,!"y froIlti~r eq.ucfl,tion and injell~g~n~El, qad
lived in the canyon five or six years but did not combine the
elements of success,
Among others there was Wm. Knight, Georgia miner,
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who when crossing the plains had remained on eastern slope
of the Sierra (he has a s~ory to be told later),
Joseph Sharp, young, honest, truthful and bubbling
over with real manhood, who became rich, and was poor the
last I heard of him, and ten or fifteen more men, whose faces
are pictured on my memory, but whose names forgotten.
These all spent that winter in J ohntown and in the Canyon
near by.
Three or four weeks after our arrival, Henry, (name
forgotten) a "bad man," quarrelled with "Dutch Nick" and
raised his double-barreled shot gun intending to kill Nick,
but in his excited state (for even in that lawless country,
among many desperadoes the taking of human life was a
serious and exciting matter), he pulled on the trigger not set,
and Nick's wife caught Nick by the arm and pulled him into
the cabin. Immediately J ohntown became too small to hold
two such determined men whose blood was up, for Nick was
a brave and aggressive man always ready for a fight against
any odds. We all felt that a tragedy was imminent. Some
of us tried to quiet the men. I had met Henry, in EI Dorado
county, California, the year before, and as he had always
treated me kindly, he presumed somewhat on my friendship,
so I tried to persuade himto leave the Canyon for the present
at least. But he kept his gun ever ready for an encounter.
Nick was, for a wonder, without fire arms in his house and
Henry intercepted anyone that attempted to take Nick a
gun. Nick sent out a proposition that Henry should lay down
his gun, and then they would fight rough and tumble until
one or the other was dead, and none be allowed to interfere.
Henry declined this kind of combat, and Nick, blockaded as
he was, in his own house, began to rage, and hurled one insulting epithet after another at Henry (through the door
slightly ajar, or again through some open crack in the loose
stone wall of his house) . All this maddened Henry the more,
and after sunset one night, before it became truly dark, just
as Nick opened the door an inch or two, Henry fired at close
range through the door. The load of shot made a round hole
an inch or more in diameter in the door, and then, more or
less, buried itself in Nick's thigh. Nick fell with a cry of
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"murder" that rang out over Johntown, deadly and chill. A
score or more of us men rushed up to learn the fate of Nick.
The groans of Nick, the screams of his wife, and the eager
questions of men-"Where are you hit Nick?" came to me
just outside of the door awaiting reports of the result.
Henry came nearer to look in over my shoulder. I
turned and said, "Did you intend to kill him?"
With a quiet sinister smile he replied, "No, I only aimed
to shoot his leg off."
A friend mounted one of Nick's horses to go for Doctor
Daggett, thirty-two miles awayP Early next morning the
Doctor arrived and on examining the wound found the shot
had stopped just before reaching the thigh bone. Nick recovered and founded Empire City at the bend of the Carson
river, four miles from Carson City. Empire City sounds
well, but the old settlers always called it "Dutch Nick's."
Henry gave up his gun and asked to be tried at once by
the men in the canyon. Capt. A. A. Parker volunteered to
prosecute the case. A jury was selected, each of whom was
pledged to render a just verdict according to the facts. And
we, who were not on the jury, to a man pledged ourselves
to abide by the verdict and execute the jury's mandate.
Henry pleaded his own case showing a good deal of provocation as an excuse. Parker made his plea for a heavy sentence. I passed in a paper requesting a written verdict, that
we others might carry it out. The verdict read something
like this:
"That by-gones should be by-gones. That either party
attempting to renew the quarrel should be banished from the
Canyon as an outlaw and might be dealt with in a similar
manner by the entire community."
This last meant death on sight. That ended the matter.
Just before Nick got well, Henry left, and I do not remember
ever seeing or hearing of him thereafter.1 8
To show conditions as they were in this frontier countr-y,--I will- now give the story of "a desperate border
17. At Daggett's Canyon, Carson VaHey; maps at Huntington Library and
Nevada Historical Society; Hopkins, ap. cit., 58; Bancroft, 72-3; Angel, 39.
18. Compare O'Riley's duel in De QuilIe, 94.
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encounter" that occurred some six months before at the
mouth of Gold Canyon (near what is now the town of Dayton), as related to me by several of the participants. 19
After the passes had become open for travel in the early
summer of 1857, a California negro, riding a mule, crossed
over into Carson Valley journeying eastward. He seemed
bent on forcing a quarrel with every man he met, and had
several fights with different ones on his way down through
the valley. Among others, he fought and beat Peter O'Riley,
the big Irishman, who is often mentioned in the Comstock
Lode Discovery. In fact, he licked almost every man he
tackled except Jim Corey. Jim, active as a cat, brave as the
bravest, outgeneraled the negro, tripped him up and before
the negro could rise gave him a merited thrashing. This all
took place in a very brief space of tim~, considering the
ground gone over. On rode the negro, a terrible outlaw, a
wild maniac or bordering on that condition, he traveled
faster than the surprise and terror he created, could go. It
is an open country and probably the negro did not keep on
the old emigrant road half the time.
John Childs, owner of a trading post, operated it at the
mouth of Gold Canyon, with his clerk, Mart M. Gage. A
man rode up to the trading post, dismounted, went in and
DOLMAN MEMOIRS

19. Compare 1855 case of Thacker, a Negro; Bancroft, 77; Judge F. Norcross
in Davis, Nevada, I, 274; Angel, 334.
Dr. Effie Mack, p. 181, refers to "the inflnx of a heterogeneous horde of transient
irresponsibles" in 1859-60.
De Quille, p. 131, states that from California "with the miners and capitalists
also came gamblers of both high and low degree, roughs, robbers, thieves and adventurers of aU kinds, colors and nationalities. I f Many of the less desirable element
were fleeing for refuge from California sheriff or vigilantes in a territory where law
and order was as yet unrecognized, and HOld Virginny" himself is thought to have
changed his name from Fennimore to Finney to escape legal penalties for Borne act
of violence beyond the Sierras. Some "bad men" perhaps founded Nevada family
trees, some were hanged on trees, or shot or knifed. many drifted on to newer mining
areas~ G. W. Read, after a dozen years in California, wrote from Austin, Nevada,
November 29, 1863: "No church or place of innocent amusement here. The society
here is perhaps the most loose and rough that was ever collected at anyone point,
since Noah's time.. It averages from one to three men every day shot. The most
reckless and wicked men I have ever come in contact with, but I find plenty of good,
honest and, pleasant men." G. W. Read, A Pioneer of 1850 (Boston, 1927), p. 154.
See also Gov. Colcord in Sam Davis, History of Nevada (2 vol•., Reno, 1913), I, 236-8;
Davis, ibid., I, 242; Judge F. Norcross in ibid., I, 277; Smith, 35; Angel and Lord,
pa.:rim; Tom Fitch, in Harpers, p. 321, Vol. 31.
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inquired if a negro riding a mule, had passed by there. They
replied "No, none had been seen."
He then stated that a negro had stolen a mule from him,
and that he had heard of him several places in Carson Valley,
and that he was going eastward. The Californian, on looking out of the door, espied the negro coming down the road
toward the Post and immediately went behind the door and
covered himself with a blanket that lay convenient. Five or
six men were at the Post, among them Henry P. Comstock
and Gage. The negro did not halt at the Post, but continued
on for one or two hundred paces, and crossed the Carson
river apparently to stop and let his mule graze.
On being told that the negro had gone by, the Californian got up and asked the men if they would assist him
to arrest the negro and get his mule. They all agreed to do
so, and, closing the store, all started. Gage rode his own
mule intending to ford the river, and the others, all armed,
went on foot to the river bank. The negro was told to come
back. He hurled back defiance. Then he was told that he
must surrender or take the consequences. He dared and
defied all of them. Then Gage crossed the river on his mule,
and dismounting, made a shelter (breastwork) of his mule
on the negro's flank and drew his revolver ready to fire. By
that time the negro was in a towering rage and making the
air blue with howling, blasphemous profanity, calling them
all the vile names known to the frontier vocabulary.
The negro kept pointing his musket first at one, then at
another, but did not fire. The men from the trading post
began to feel that they had no ordinary mortal to contend
with, and they all began firing at the negro. He seemed able
to dodge every bullet by his active movements. The negro
kept gradually making a flank movement on Gage, who had
a Colts revolver. Every time Gage held his revolver over
the mule's back to fire, the percussion-caps which unfortunately were too large for the nipples, would drop off; and
-thus-one-after -another he Iost-aU-six- of thecaps-off therevol~
ver. By this time the negro had come close enough to. charge
on him, which he did, and actually captured Gage's mule and
mounted him. Gage, without taking time to find the ford,
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jumped into the icy cold mountain water and swam to the
other side. The negro was sole master of the field. But what
he really wanted was not a onesided fight, but a fresh riding
mule in place of the jaded worn-out one he had stolen iIi
California.
The negro started down the river bottom, but soon ascertained that he had made a poor exchange of mules. Gage's
mule, a worn-out crowbait, couldn't travel at all. The crowd
went back to the post discussing the affair, each one telling
what he did, what he would have done, "if, and if," when to
the surprise of all, here came the negro back towards the
post, musket at "ready," and not a hundred steps away.
They all ran in or behind the house to take shelter. Those
who had loaded their weapons opened fire on the negro and
he wheeled, jumped and gyrated as the bullets whistled by
him, and soon as the fire slackened started toward them
again yelling at the top of his voice: "Oh, you cowardly
white-livered hounds, I'll get some of you. You've got to
fight and some of you to die. I'll put this musket loaded
to the muzzle to good use-you die, you die, you die!"
By this time more of the men had loaded their ri'fles and
revolvers and again opened fire on the negro who retreated
a little still wildly cavorting on the mule, and yelling. Comstock rested his rifle on the corner of the house and fired.
All knew that the negro was hit by Comstock's bullet. About
this time a Piute Indian, taking in the situation, crept
through the sagebrush and shot an arrow into the negro's
body. This stopped his gyrating but not his blasphemous
tongue-HOh, I'll get some of you white··livered hounds.
Come on, come on you cowards, come and meet death and
destruction."
By this time every actor in this tragedy was excited to
an intense degree, some of them began advancing on the
negro, others said don't go near to that monster while he yet
breathes. One of the party felt so worked up that he would
not be restrained, but advanced, revolver in hand, shooting
at the negro all the time. The negro fell to earth, but when
this man came within a few steps of him, the negro, with a
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last dying effort, raised his musket and sent the charge full
into his opponent's breast.
The negro fell dead in the dust and the man he had shot
fell to the ground. Some of the party made sure that the
negro would not rise again, others picked up this man· to
carry him to the post. His only words were-"Boys, what
is coming up in my throat?" A clot of blood, a gurgle and
his light went out forever. He was young, strong, brave and
the pride of the Canyon, and rough frontiersmen wept at
his sad taking off, and grieved to think that they knew not to
whom and whereto send tidings to his friends that their son
or brother would sleep, lost forever to them, in the wild
scented sage flat of the American Desert.
No one seemed to recollect what part, if any, the Californian had taken in the fight for his mule. As soon as he
realized that this white man was killed, he mounted his horse
to return from whence he came. That was viewed as an
unfeeling outrage, and Gage, cocked revolver in hand, commanded him to halt and dismount, and addressed him thus:
"You came here and requested us to assist you in arresting
the most desperate man ever known. You were afraid of
your own life even to be seen by this negro. In this service
our best friend here lies dead awaiting burial and we have
not the means to decently inter him, and you even hope to
shirk your assistance for the burial of the dead who died on
your behalf."
The Californian replied, "Men I cannot blame you, I
would give everything I have on earth to call back the life
of that brave, noble young man. All I have with me is one
hundred dollars. Here it is, take it and give him the nearest
a Christian burial that you can. I can do no more."
They accepted the money and faithfully carried out the
request. To the parents, brothers, sisters, and friends of
this young frontiersman, whether or not he went to swell
the large list of "never-heard-of after," or not, is to me
-unknown. - - -- ~
"Old Virginia," (James Finney) some months previous,
had discovered placer gold at the head of Six Mile Canyon up
near the foot of the range of mountains that divides the
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waters of Carson and Truckee rivers. Six Mile, like Gold
Canyon, in which our company lived, flows into the Carson.
They head within a mile of each other at the base of Mount
Davidson, as afterward named. Six Mile drains the north
half of the now famous Comstock lode; Gold Canyon the
south half. The distance from old J ohntown to the head of
Six Mile is some five miles.
During the summer or early autumn of 1857, Joseph
Colwell,20 Francis Board and two others, names forgotten,
in company with "Old Virginia" and "Many" (Emanuel)
Penrod, known as the "California Company," began mining
with rockers (the old miner's cradle) at the head of Six Mile,
making good wages. Much of the gold still adhered to small
pieces of quartz. 21
The water used in the rockers was very limited. After
being used by one rocker it was allowed to run into holes,
settle, and be used by the next rocker below until it was too
muddy to be used again. The auriferous earth overlaid the
bed rock in depth some three to six feet. The workings were
a few hundred feet down hill from the Comstock lode as
afterwards discovered and named the "Ophir."
I will now relate the first discovery and workings of
quartz, as personally known to me, an actual worker and participator therein. [First, that is, in Nevada.]
First let me state that I did not know the Grosh
Brothers,22 the so-called "Comstock Pioneers." Both were
dead before I went there. One was then buried in Gold. Canyon, the other in California. I do not wish to deprive these
unfortunate brothers of any credit to which they may be
entitled. Capt. W. B. Galphin was, so he informed me, a
mining partner of theirs, and cabined with them part of the
time while they were in that country. He was also one of
the mining partners of our company, which company built
20. For Caldwell (sic), De Quille, 52, 73; Bancroft, 103; Gold Hill Book A,
p. 36, Aug. 11, 1859 refers to the "Caldwell lode." Caldwell sold the Ophir spring
to Comstock; G. H. Book A, p.
21. Angel, 51; Childs asserted the California Company mine was doing well in
1859, on his return from Walker River. For Penrod, Angel, 56; Lord, 37.
22. For Groshes, Smith, 4; De Quille, 33; Angel, 50; Lord, 24-32. Mrs. Ellis
(Dettenreider) agrees as to Galphin being a Grosh partner: Angel, 51.
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the first arastra and did the first quartz mining east of the
Sierras, and obtained, so far as I know, the first silver buUion
produced in the United States. What the Grosh Brothers
said and did while in Nevada will be stated farther on and
just as related by Mr. Galphin.
As before stated, the winter of '57-8 was a dry winter.
The members of our comp~nywere restless and constantly
chafing for want of active, prosperous employment. How to
mend matters was an everyday discussion not void of recriminations. Against my extreme protest, our small stock of
merchandise had been placed on sale before the other miners
had begun to make the wherewithal with which to purchase.
Most sales were on credit and the bills were never collected.
At that time I had made but slight examination of the heads
of the Canyons. I was the salesman, of our goods, and gave
close attention to our trading post.
Hearing good reports of quartz near the Devil's Gate,23
I prevailed on Houseworth and Lashbaugh to go up there and
examine some of the lodes. They did so, and returned with a
few pounds of rotten quartz. On examination I found it
showed some fine gold, plain to the naked eye. This little
discovery excited us more than I can describe. Old miners
understand the depths of despair and the bounding joy of a
"strike," and they only, in its intensity.
I recall how I lay awake much of the night, sometimes
listeningto the mournful, quivering, wailing cry of the night
bird of the Great Basin, he who has heard it in loneliness,
can never forget it. But it produced no sadness in my heart
then. We were even then, though we knew it not, on the
trail of that stupendous deposit of silver and gold, the Great
Comstock Lode. Hundreds of millions of royal metal lay
between· us and the barren range of high hills to the north,
where the Coyote, Mountain Sheep, Deer and Antelope were
game for the hunter any day.
-The next morning when the rising sun reddened the
hills,--Housewol'th,--Lashbaugh--and- Ii-with pick-and shovel
and pan, started up Gold Canyon to prospect the gold bearing
quartz. On nearing the Devil's Gate we saw Joseph Bretts
23.

Devil'. Gate i. a narrow place in lower Gold Canyon. near Silver City.
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and Capt. Galphin coming down the hill on the east side of
the Canyon, walking fast and seeming somewhat excited. On
meeting us Bretts said, "See what we have found."
He opened a little paper and showed us perhaps half a
teaspoon full of fine gold and told us that it was taken from
a pan of rotten quartz from the croppings near the top of
the hill.
"Had they staked off a claim ?"
"No."
"Would they take our company in as partners, and we
all prepare to work it?"
"Yes."
We all returned to Johntown and discussed the discovery. Major Wm. M. Ormsby, then the most prosperous and
energetic man on the eastern slope of the Sierra, hearing of
the find, requested a share in the location, and offered to furnish horses, mules and feed for working the arastra that we
were proposing to construct without delay. We agreed
thereto and did as we promised. The Major, however, never
carried out any part of his verbal promise.
I drove down a stake on the croppings, and put up a
notice of location thereon. This, I have no doubt, was the
first notice claiming quartz lodes made east of the Sierra
Nevada Mountains, and for that reason is quoted herein
from memory. It read like this:
"We the undersigned claim nine claims of six hundred
feet each on this Pioneer quartz lead, running east from this
stake and notice thirty six hundred feet, and west eighteen
hundred feet, with all the dips and spurs and angles.
Gold Canyon, Utah December -1857.
Joseph Bretts
Wm. B. Galphin
A. L. Johnson
J. A. Osburn
V. A. Houseworth
G. A. Lashbaugh
John Bishop
Wm. M. Ormsby
Wm. H. Dolman."
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We at once began the construction of an arastra. As this
is perhaps the rudest effective mode of pulverizing quartz,
thereby freeing the metal from the quartz matrix, a brief description of it may be of interest.
An excavation, circular in form, and one and a half feet
deep and some ten feet in diameter, was first made. That was
paved with large stones, leaving a surface as nearly level as
practicable. A round post was set in the center of this excavation, then flat rocks were set up all around the rim, which
when finished caused it to look like a miniature ring of a circus. Sweeps, like those for grinding clay, were mortised into
the center post, and to those sweeps large drag rocks were
attached. Framed timbers properly anchored at the rim,
kept the top of the center post in position: A long sweep was
then attached to the top of the center post. Horses hitched to
the outer end of the top sweep walked round and round in a
circle. The quartz was pulverized between the rock bed and
the drag rocks. Two animals, driven by one experienced
worker could crush about one ton of rock in a day. Quartz
reduction was new to all of us. Instead of starting with a
charge of a few hundred pounds, as we should have, we put
about three wagon loads in the arastra. The result was that
the drag rocks never came in contact with the rock bed. In
the multiplicity of council there was failure.
Noticing a large amount (relatively) of pyrites of iron in
the quartz, I put in quite a bit of salt, thinking it might rust
the iron and free the gold. Several times we raked out the
coarser pieces of quartz, and put them in a log fire. Unwittingly, we here began the "patio" process of working silver
ores. In this way we obtained some silver from the sulphurate that would not have been reduced without salt and heat,2~
With a mule and horse and a limited quantity of provender, we kept up this attempt at reduction some three
weeks, then turned out the animals to recruit on the dry
24.

The Arrastra method is described in Angel, 583; also in Lord, De Quille, and
th~"M;Y;;;-(N. "y~~ 1896). A~rast~a and patio" w~reterms and
proce.sses long used in Spanish America. Dolman's party was the first to use these
processes in Nevada, since earlier mining was gold placering. The Grosh processes
are unknown. although De Quine implies they owned assaying or reducing equipment using heat; pp. 33-85.

"in "Shinn, Story"-;'T
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bunch grass, most excellent feed it was. Then with a miner's
cradle we rocked out the partly pulverized batch of quartz.
I was an experienced miner in fine placer gold, and did the
"cleaning up." We had been unsparing in using quicksilver,
probably thirty or forty pounds had been put in the arastra
first and last.
As the "clean-up" progressed I became more and more
astonished at the show of metal in the quicksilver. I ventured the opinion that the prospects did not show any such
quantity of gold as that indicated by the quicksilver. Jeers
and hot words were bandied back and forth. I kept repeating, "Boys there is something else beside gold in this
quicksilver."
The retort came back hot, "Now that you found it you
are too much of a bear to believe it."
I worked away carefully and cleaned up all that was put
in the rocker. After the wash-up I found the quicksilver
about the consistency of soft wheaten batter made ready for
baking hot cakes. Instead of the amalgam settling to the
bottom of the pan, it permeated the entire mass. Then I
ventured the quip, "If this is gold, our clean-up will be a
thousand dollars."
We poured the mass into a buckskin, and by gentle
squeezing, the pure quicksilver strained through. The mass
within the buckskin became smaller and smaller. After no
more quicksilver could be squeezed out I looked at the amalgam carefully and ventured that the value would not be over
four hundred dollars. We all went down to Johntown, and
I re-tested the amalgam. That was done by placing the
amalgam in a frying pan and agitating it over fire within a
stove, using care that the fumes of the quicksilver should
not be inhaled. Much more time was occupied in this re-testing than I had experienced with any placer gold amalgam
heretofore. At last it was pronounced "done" and before it
was yet cooled, so eager were we to ascertain the result of
our labors, we put it in the gold scales, and found the weight
to be only about six ounces. That meager result acted much
like a cold bath on our company.
We all, as gold miners, had experienced disappointDOLMAN MEMOIRS
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ments, and who that has hunted for gold has not; but this
"come-down" took about all the manly courage out of us.
Little was said. Each one seemed to have a faraway look,
was perhaps thinking of some cherished maiden back in the
States, who, for the past month, had, next to gold, been
uppermost in the mind, and of the handsome presents he
would buy for her, and the house he would build for "her";
and of his father and mother, brothers and sisters, how
happy he would make them with gold, ready coined, and of
the dear little sister, in short dresses when he left, who was
now a young woman and had written him a letter so kind
and tender that it dimmed his eyes each time he read it over.
She had requested that he bring her a gold watch when he
came back from California. Yes, he meant to do so, and also
to purchase a coveted piece of land for his parents, and : Here he was· wrecked again, by sad disappointment. He
would just like to kick that pitiful contemptible lump of
amalgam so high that it would never come down.
In the far off ridges of California and the other mining
states, men of three score and four score years, grizzled,
whitened locks, bent and rheumatic bodies, are prospecting,
mining, and still thinking of when they left home fifty years
ago, it only seems a little while ago; of the lovely maiden he
proposed to return for and claim his bride (she is several
times a grandmother now), of clasping his fond mother to
his breast (oh, she and father, together with most of the
family have been laid to rest many a year). But it is all an
unfaded picture photographed on his mind.
This short diversion on the Msappointments of the gold
seekers may seem overdrawn. A history of most all miners'
lives would be incomplete without it. As to being overdrawn,
I have merely scratched the surface. The sorely, deeply
disappointed wrecks of men in the gold fields, are fast disappearing, and their inward life may never be written.
"What was it that promised so much and gave so little
resuIUnthe quicksilver?" w~s the fre<Iq.ent_question in our
company that remained without satisfactory answer.
"Perhaps silver," said Capt. Galphin. 25
25.

It should be recalled that Galphin had been a partner of the Groshes.
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"Might be lead," said another.
No assayer was then established within the Great Basin
to whom we could put the question.
This re-tested mass was given to Major Ormsby to be
sent to Sacramento for assay. Never one dollar or any written report was returned to the company. If any member of
the company, other than Major Ormsby, received any return
from him, I do not know of it, and never heard that such was
the case. Ormsby told me that its value was something over
forty-three dollars, and that it contained gold, silver, copper and lead. I personally believe that the last two metals
were not in it. From knowledge of later workings, it probably must have contained about:
2 ounces gold and equal in round numbers to
two $20 gold pieces
$40.00
4 ounces silver equal to four silver dollars__ 4.00
You will understand that the silver bulk was double the bulk
of the gold, and, the mass instead of being yellow, was almost white.
Capt. Galphin told me that his former partners, Allen
and Hosea Grosh, had possessed a blow-pipe and some crucibles, and that they had devoted a good deal of time in making tests for silver. It would seem that the brothers, in the
course of their education, had studied metallurgy, but had
had little of any practical experience therein. They thought
that they found evi,~ence of silver, but were never quite certain that such was the case.
No man or company of men can be named as the only
and first discoverers of the Comstock lode. Our company
certainly worked the first quartz and obtained the first bullion. In the light of later years, we were ignorant of silver
mining, of "chlorides" and "sulphurets," but who knew any
more than we did about it? Just as well say that the farmers of a hundred years ago were too ignorant to use a McCormick Reaper.
Gold being a known metal came into notoriety when
Marshall picked up his first nugget. Not so with silver. It
was not found in the condition of metal. It came to be known
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by slow stages. Now one can look back and say, "Why did
we not have sense enough to know.... ?" That all sounds
very plausible, but it is only by the light of subsequent practical work that we know how to work these same silver ores.
Galphin was a man of few words and seldom volunteered information unsolicited. Many a time when tramping over the hills with him, I would again refer to this question of silver. Silver deposits were then unknown in the
United States. We had everything yet to learn about it. If
Galphin had learned anything from the Groshes, I wanted
to acquire the. knowledge. Even if they thought possibly
they had found evidence of silver, where was the deposit
located from which they obtained the ore? That raises the
question whether or not they worked or located any part
of what was soori after known as the Comstock lode. Galphin
pointed out the place to me but did not accompany me to it.
These quartz croppings were nearly one and one-half miles
westerly from the Devils Gate, where the Pioneer lode was
located. The wagon road from Virginia to Carson City,
after passing through American Flat and over the Divide,26
and down the grade one quarter to one-half a mile, passed
to the eastward of these croppings some hundreds of yards.
I found some little work had been done on the quartz,
but saw no evidence of silver. The fact is, I would not have
known silver in any other form than metal, even if it had
lain there rich as the Bonanzas. It was what miners called
a "blanket deposit," and not very extensive. I did not make
a second visit to it. I am not certain that this lode was
ever re-located, but I suppose it was claimed at sometime
during the three great Comstock booms.
Comstock historians of later years have expressed a
good deal of half sympathy and half contempt for all the
pre-Comstock miners, except the Grosh Brothers, because
they did not know enough to go up and locate the mighty
deposits of silver. I might retort, "Why did not you do it?"
If you answer that you were not out of the er~dle then,
26. Mr. Peter Quilici and the late Dean Margaret Mack. both familiar with this
area from childhood, agree that this "divide" was probably that between American
Flat and Mound House Flat. It could not be "The Divide" between Virginia City
and Gold Hill.
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or you were not there, I will answer, "And had you been
there, you could not have seen into the ground unless there
was a hole in it."
Out of the tens of thousands of holes there now very
few struck paying silver deposits. I would as soon have
tackled Mt. Davidson as those monster croppings located for
Old Virginia, to find gold. Silver was then an unknown
factor, and cannot be considered in the light of later manipulations.
I will now take up the thread of history where it was
left off the evening we re-tested the clean-up.
The effects of keen disappointment had worn off by
morning, and we started to the arastra, more to show that
we had not met with any disappointment, than with any
fixed purpose of future working. However, there was no
heart in the work, so we took long rests at noontime, and
before many days we "nooned" most of the day, or prospected elsewhere.
Feeling the necessity of having some quartz mining
laws governing locations, a preliminary meeting was called
at which I was appointed a committee of one to draft laws
and define boundaries for the district. In the performance
of this work I had no older laws or regulations to refer to,
and I had never before made a quartz lode location, nor had
I ever examined or even seen a record of quartz mines.
There was not even a blank book in J ohntown that could
be utilized for the laws and proposed records. On the day
named in the notices to pass on these laws, ratify or reject,
some twenty or more miners met at our trading post.
The laws as submitted were adopted, and I was elected
Recorder of Quartz Mines in "Columbia District," which included within its boundaries all of what was later known
as Virginia, Gold Hill, Flowery, Silver City, and some other
outlying districts. A few quires of letter paper sewn together was the Book of Laws and Records. This was undoubtedly the first code of Quartz Mining Laws and Records
made and declared east of the Sierra Nevada Mountains. 27
The Pioneer claim where we worked with the arastra,
DOLMAN MEMOIRS
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Kelly, 37-41; Lord, 33-4; Hutcheson, Hi.tOT;an, VIII. No.1, D-IR.
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was the first claim recorded. Some four or six other little
leads were recorded within half a mile of the 'Devils Gate.
Only one claim was recorded on the croppings of the "Comstock" as later named.
Early in March, 1858, Lyman Jones proposed that we
go up to Joe Colwell's Camp in Six Mile, and look over the
diggins. Arriving there we found all of the Colwell company at work except "Old Virginia." Two or three Indian
"wicki-ups" were on the bank near the ravine that was being mined. In one of these I found "Virginia" with what
had been a bottle of whiskey, only part of which was left.
He had a long doleful story to tell me of how his Partners
had swindled him out of his claim. I will relate it near as
remembered, in his own words, leaving out the "damns."
"I discovered these diggins here in Six Mile, and I
took in "Many" Penrod and Colwell and Board and all that
crowd, and never charged them a cent. Just as quick as
they took out good pay they got up a scheme to throw me
overboard. They staked off the claims and numbered them
from one to six and wrote these numbers on slips of paper
and put them in a hat, and said I must draw out a number,
as they would, and each man would own the claim so drawn.
And (blank, Blank 'em) they fixed the thing up so that I
drew the claim farthest down the ravine, and there is no
pay in it, and if there was, the water is all wasted or evaporated before it reaches that claim, so I who discovered the
diggins, am thrown out with nothing. I am too old to work
much anyway."
And the poor old man took another drink from the bottle, and proceeded to make the air blue with profanity, that
we trust may not be a witness against him in the Great Beyond.
It is a remarkable fact that, while Gold Canyon was
richest in gold from the mouth up three or five miles, Six
Mile Canyon produced very little gold, and that only in fine
scales, from a few hundred yards below the Ophir to the
mouth.
Joe Colwell had been a gold miner in Georgia, who
came in early days to California. He was a man of limited
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education, but rare natural ability. He would have been a
leader of men anywhere. He was kind, gentlemanly, and
a conversationalist that one would never forget. It is possible that through this "trick," if it was all a trick, depriving "Virginia" of his pay ground, he lost a vast fortune for
himself. Colwell had remarked to me several times that
he thought there was something "big" above where they
were working. He left those mines, however, in April and
never returned. 28 I now think he feared "Virginia's" rifle.
Of all countries known to me, men oftenest, in this one, paid
their lives in penalty for an injury. Still angry, "Virginia"
said to me, "Go up to the big croppings and stake me off a
quartz claim, and I will give you a dollar's worth of dust
to pay the record fee the first time I come down to J ohntown."
I insisted that he should stake off the location. He
steadily refused to do so, or even so much as rise up and
point out where to drive the stake. I then wrote a notice
for him, and requested that he give the land a name. He
refused to name the lode, or sign the notice. His constantly
repeated reply was, "Call it what you please, Colwell and
his crowd has cheated me out of my surface ground, and
I will leave them out of my claim on the big croppings."
At last, I said, "Well if you won't name the lode, I will
immortalize you by calling it the 'Virginia Lode'." From
memory I would say the notice read thus"I, the undersigned, claim six hundred feet on this
Virginia quartz lead, running six hundred feet westward
from the big rock nearest the ravine from which the spring
runs out.
Columbia District, Utah.
JAMES FINNEY.
March the
1858."
I intended locating a claim for myself on the same lode,
and just why I did not do so, is a profound mystery to me
even at this day. My name alone on the records would have
28. April, 1858. Compare De Quille, 52, 73, regarding Caldwell. The "Virginia
Lode"-really the out-cr<lppings of the Comstock hanging wall-never was profitable
mining grour.d; Smith, 13. See De Quille, 53; Bancroft, 103; Hutcheson, Historian,
10, 16, regarding later history of this location.
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been worth more than a million dollars to me, or might in
turn have cost me my life. "Old Virginia's" location was
the last record on the old J ohntown Records, and the only
one in that vicinity, all the other locations being not far from
the Devils Gate.
In the spring of 1858, after a brief effort to strike pay
on the east fork of Carson river, all of our company (except
Johnson who had crossed to California on snow shoes), the
Colwell company of four men, and twenty or thirty others,
struck out for the east fork of Walkers River, some ten miles
westward from where Bodie was afterwards built. The
diggins there were not very rich, and averaged only two to
four dollars per day per man. Dogtown was the name
given later to this place. 29
By this time sixty or seventy percent of our trading
post stock was gone, and we had no money to show for it.
I then tried to place the trading on a cash basis. My partners would sell (give away) anything asked for. They had
most of the camp as friends, by playing "liberal Dick" with
the stock of goods of which I was principal owner. The
fact of my being the prime mover in organizing the company, that now was expecting nothing but loss in the windup, was against me. I was a young man of strong convictions and not very prudent in maintaining them on all occasions. By and by remarks were made in which "shooting" was hinted at; that meant something in this wild lawless country.
Two men from the frontier of Arkansas had joined our
party in Carson Valley, and went to East Walker with our
train. These men were honest, upright and generally inoffensive, but desperate when roused. They seemed to have
that sense of justice peculiar to frontier life. To see the
weak imposed upon by the strong, made it largely their quarrel, and with them a quarrel meant blood. I had seen both
of them tried by circumstances, and only timely interference
-prevented-a -tragedy. These men said-to me, '~Isee you are
29. For various "rushes" like that to Walker River about this time, J. S. Hittell. '
Mining in the Pacific States (San Francisco, 1861), 29-35; U. S. Mineral ResO'Urces.
1866, pp. 17-26.

Also Angel, 51.
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to be swindled out of what you have here, if nothing worse.
Stand your ground and we will stay by you."
I thanked them kindly for their friendship, but told
them I had about concluded that the sooner I left the company the better for me at least, and possibly for others.
I had a wagon, that, could I get it back to Carson Valley, might sell for one hundred to one hundred fifty dollars
which would give me a stake to reach California again.
Some twenty dollars in cash was all the money I had, fifteen
dollars of this I paid to one of my friends for the use of three
yoke of oxen to haul my wagon and me to the settlements.
How happy I was in starting away, flat broke, so to
speak. But I lived, as did those behind me. No one had to
answer for a life taken. More than two score years 30 have
passed since that day, and now I still think that only my
firm course prevented what would have been one of the most
fatal tragedies, considering the numbers, even known on the
border. Every man carried a revolver, and most of them
a rifle or shot gun.
We made fast (oxteam) time to cross the main Walker
before the melted snows would raise the river too high to
be forded. The Walker must be crossed and recrossed five
times from Dogtown to Carson Valley. We succeeded in
doing so once and once only-the wagon was left there to
rot. We were still more than thirty miles from the nearest
house in Carson Valley. By the accident at the crossing my
only coat had been torn in shreds and my pantaloons were
in much the same condition. That was by all odds the
hardest thirty miles I have ever been over. r arrived at
Moses Job's store in Carson Valley, which was being tended
by Mr. Pickering, who accepted my last five dollars in payment for a seven dollar pair of pants. 31 Mrs. Job, kind,
humane lady that she was, invited me in to partake of a nice
warm supper. To this day the kindly sweet face of Mrs.
Job is before me in all its loveliness, whenever I recall that
30. Dolman's memoir was written for his daughter to publish. in about 1900.
but was based in part upon contemporary diaries and written records, as well as
upon memory; his memory was unusually good.
31. Jacob Job. like Childs earlier. operated a store in Gold Canyon; De Quille.
30; Bancroft. 74.
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desolate return to Carson Valley, and, whether good fairies
or evil brownies waited on her afterlife, she had one friend
who keeps her memory green, on the down grade, when the
mile stones of life are counted very fast.
Foot-sore, weary, and without a dollar in the world, a
pretty wind-up this was to the buoyant, happy, hopeful start
made from Placerville seven months before. In that interval I had tramped over one of the richest treasures of
earth, but a few yards under my feet, and knew it not.
Just at this time signal fires could be seen in three or
four places. This presaged a pending calamity, and it was
no Indian scare.
In the early morning before twilight showed in the
east, the tramp of a hundred horses carrying mounted armed
men awakened the ranchers of the Valley. A Vigilance
Committee had come up out of the earth, as it were. "Range
yourselves in line for us or against us," was the half request,
half command of a voice that meant every word. It depended much on the circumstances of who one was with,
and the first thought of surprise, as to the side on which
he lined up. The Vigilantes were outspoken, and their recruits immediately became so as well. Those who looked on
the proceeding as being unlawful, also most of the "hard
cases," were opposed to Vigilant Committees.
The chief reason for the Committee's action was the
murder of a Frenchman, Louis Gardier by name, owner of
a large band of cattle, ranging in Honey Lake Valley in
northeastern California. Some men from California, assisted by others who lived in Carson Valley, had caused
Gardier to be murdered, and the cattle were divided up
among them.
Gardier's body was found and dragged out of a deep
hole in Susan river, which empties into Honey Lake. One
Thorington, called "Lucky Bill," a bold bad man, was said
to 'have managed the affair. His life paid the penalty a
-week-latel'.--A-fugitive, named Edwards, who-had killed a
man named Snelling in California, was apprehended, and
also met "Lucky Bill's" fate. 32
32.
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For a time all business was at a stand still in Carson
Valley. The Committee held Court at Dick Sides' ranch,
ten miles above Genoa, on Clear Creek. Sides and "Lucky
Bill" were mortal enemies. The Committee of armed men
had organized in Honey Lake Valley, and made the arrests
in Carson before report of the'ir coming had reached Carson.
Three times the usual number of jurors were sworn to try
the prisoners fairly, without prejudice or partiality. The
proceedings were much like in an ordinary criminal court,
with this difference: The Judges (3) and the Jury (36) believed the prisoners to be guilty and intended that their lives
should pay the penalty: so at least, it seemed to me.
Before the trial terminated, I became aware that the
Indians, Washoes and Piutes, were much alarmed at seeing
such a body of armed men. Traveling in an Indian country
under such circumstances, I knew to be very unsafe. As I
wished to go to California, I proposed to two men, who intended crossing the mountains over the Truckee route to
California, that we had better start before the Vigilantes
went back home over part of this road, and we did so. By
traveling carefully, and quietly (the latter conduct is most
important at such a time), we reached our destination with
but one disturbing alarm, to which we apparently, insofar
as the Indians were concerned, gave no attention. We traveled along like men, minding our own business, loitered· not,
nor moved hurriedly. This was in June 1858.
Before starting to California, I left myoid Johntown
Laws and Records with John Childs, a merchant in trade
at Genoa. Several miners had been informed of this. I
gambler who progressed from a brush-tent trading post at the eastern base of the
Carson Sierra crossing in 1850, to opulence by 1856. Mrs. Hopkins Btates (p. 58)
that "Thornton" had two wives-hence, perhaps, the anti-Mormon color of the
lynchers' party, mainly Californians out to reform Nevada. Bancroft, Nevada, 68-85;
Bancroft, Popular Tribunals (Works, XXXVI, S. F .. 1881), I, 594-620; Angel, 56;
Mack, 177; W. Cradlebaugh, "Nevada Biography," MS., 1, and H. Van Sickle, "Utah
Desperadoes," MS., 3, both in Bancroft Library, Univ. of California; R. W. Ritchie,
HeU-Roarin' Forty-Niners, 215-221; Kelly, J!d Nev. Dir., 1863, 37-41; Sacramento
Union, June 17, 22, 25, 1858. The last two, nearest contemporary, agree closely with
Dolman's account. John S. Childs was appointed Carson County probate judge by
the new non-Mormon Utah governor, Cummings, in 1858, after the Utah War. In
the October 30, 1858 CarBon County election, though the real Mormons left in 1857
for Salt Lake, the winners were called the "Mormon" party-actually pro-law and
order, pro-Childs, anti-vigilantes, and hence pro-Lucky Bill, too late.
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have been told that later when it became evident that something valuable had been struck that should be recorded, some
man rode in great haste to Genoa to get these records. Before they could be found the second man, then the third man
arrived on the same errand. Mr. Childs thought something
very important was up, and did not produce them at all. 33
New mining laws were then adopted for Virginia District,34 a blacksmith and my Placerville company partner
and Pioneer company partner, V. A. Houseworth, was
elected second Quartz Mining Recorder, and recorded all
the claims on the Comstock except the "Old Virginia" claim
that had been recorded by me. Thus the Placerville company gave to the silver mines the first and the second code
of Laws and Recorders.
I did not return again to Gold Canyon until March 1860.
The Comstock was discovered and located in 1859, as is related below.
On returning to Nevada in March 1860, I learned that
John Jessup, whom I had known in Sierra County, California, in the summer and autumn of 1858, had gone there
the year before and had a claim on the surface of the Comstock and was working on it the day on which Wm. Sides
stabbed him to death. This was just before the silver strike
had been made. Seldom has the murder of one poor man
on the outer border of civilization been followed by such
marvelous results. 35
The entire camp except two men-Peter O'Riley and
Patrick McLaughlin-formed a Committee of Vigilance and
started with Sides for the Valley, as they said, to try him
and hang him. These two men left in Six Mile Canyon were
not the owners of claims there then. They commenced work
on other claims to make a little money, and no one was there
to say, "Nay." The first day they struck the rich croppings
of the Ophir Chimney and took out over three hundred dol33~-For Cliilds~-see-Macli; "178, 182,340; Angel, 51, 64; Bancroft: 74, 84.

34.

At first the whole quartz district, including Virginia City, was called Gold
Hill District. Gold Hill Records, Book A; Hutcheson, "Early Mining Districts,"
Historio.n, (1945), VIII, No. I, 5; Lord, 15, 33.
For Sid"" and Jessup, see note 16, above, and note 38, below.

35.
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lars. They covered up the rich deposit, and with this money
they purchased an interest therein.
While the miners were away trades were made, claims
were jumped and by the time all returned, some who had
obtained a doubtful interest in a doubtful way, drew their
guns and ordered their ground set off to them on pain of
death. Here was laid the foundation of litigation in which
many millions were contended for in the courts. I did not
learn who held Jessup's claim, it might have gone to one,
but most likely was parceled out. Jessup had told me what
his employment was in Missouri, and where his widowed
mother lived. I was probably the only person who had
taken enough interest in him to learn these facts.
Jessup was buried in the Canyon in front of the later
located Crown Point Mine. Later a wagon road was opened
past that grave and still later that wagon road became the
main street of Gold Hill. 86
Most of the newspaper correspondents of the period
made a fling at the barbarous people who could bury a
human being in the street. They were ignorant of the facts
of the case and put the cart before the horse. In the winter
of 1860-61, W. C. Davol, Gold Hill Mining Recorder, John
Overman 87 of the mine, and I, with the assistance of three
or four others, exhumed the body and re-interred it in the
present cemetery.
Much later still, in the fall of 1864, a Mr. Greer (followed by a woman who kept in the background) asked me
if I knew the place where John Jessup was buried, on making reply that I did, he said, "John's mother wants to see
his grave."
I then turned to look at the woman, still a dozen yards
away, and said, "Are you John Jessup's mother?"
"Yes."
36. DeGroot and Camp surveyed the main street of Virginia City and Gold Hill
along the supposed line of the lode, except where miners refused to let their shacks be
moved; Lord, 63-5. In Virginia City this street later became "A" street, higher
uphill than "c" street, the· main street after 1862. DeGroot Was briefly editor of
the Enterprise in 1860-61, and was the first Nevada census marshal in 1861. His
scrapbook of clippings is in the Huntington Library. See also Mack, 224-7, 212, 124n.
37. For Overman (and Sparrow) see DeGroot, No. 14, Min. & Sci. Pre••,
1876, p. 426.
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"Did you receive the letter I wrote you in care of the
Springfield Republican?"
"Yes."
"Did you ever answer it?"
"No."
I looked at the woman in utter amazement, choking
back the disgust I felt, and said, "In the state this lawless
community was then in, I took my life in my hands when I
wrote you of John's interest on the Comstock, as it would at
once create an adverse title, or the entering wedge for one,
which in effect was about the same, and you have not made
the least acknowledgment of the service or the courtesy.
Has the Ophir settled with you for John's claim?"
"Yes."
"What did they give you ?"
"Thirty thousand dollars." 38
This woman acted as though she feared that I might
ask her to reimburse me for the postage stamp wasted on
the letter sent to her with the information of her son's death
and of probable valuable interests left by him. I told Mr.
Greer where to find the grave, that a picket with writing by
lead pencil told the story of, "Here reposes
." and
turning my back to this female, never saw or heard of her
after this first and last meeting.
After it was ascertained to a certainty, in the spring
and early summer of 1859, that rich silver deposits had been
discovered, western Utah and California. were at fever heat
of excitement.
It was called to mind that a Mexican crossing the mouth
of Gold Canyon several years before, when examining float
quartz, had said, "You will find rich silver mines back in
them hills." 39 Mexicans did not uncover the first rich silver
88. For Jessup, see DeGroot, No. 18, p. 420, Min. & Sci. Press, Dec. 28, 1876,
who confirms Dolman's story as to the murder, moving the grave from the road, and
Ophir payment to the mother; also Lyman, Saga, 862; Territarial Enterprise, June
gQ,-.!~Q.,. .J.udge F.Norcross_in Davis,. Nevada, I, 277,. states _that_the .indictment
against Sides, Nevada's first, was dismissed on motion of prosecutor.
89. Compare De Quille, 89; Lord, 18, 24, 61. Mexicans placered the lower
Gold Canyon, and a Mexican. known only as HOld Frank," may have shared the
Grosh secret. Dolman refers here to the Maldonado brothers, early owners of the
Mexican Mine; DeGroot in Min. & Sci. Press, No.8, Aug. 12, 1876, p. 112.
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deposits, but they were the first to recognize and profit by
the discovery. The best house in Virginia City in the spring
of 1860, was occupied by them and they were working ore
in the vicinity of the Mexican mine adjoining the Ophir
claim on the north.
Then it was ,remempered that the two brothers, named
Grosh, had, a year or two before, prospected for. silver,
thought they found it; and it is said had found it, had absolutely found the Comstock and that all others were only
jumpers.
These were the after thoughts of men not familiar with
the earlier history, and who, for a time at least, expected
to gobble up the entire Comstock lode.
The Grosh Gold and Silver Mining company was certainly indebted to imagination for much of the evidence on.
which they based their claim in the lawsuit for possession
of the Ophir, Gould and Curry mines, and whether these
two companies bought off the Grosh company or not, I cannot say. In any event the Grosh company was certain to
have met defeat for lack of evidence that they ever "struck
a lick" on the great Comstock croppings. 40 In those barren,
stunted sagebrush hills, in these early days, even the dirt
scratched out by the Coyote would have attracted attention.
In the early spring of 1858, I had walked over the land
afterward located as the Comstock, without noticing that
the ground had been disturbed in the least. I do not remember striking a lick with my pick either; that however,
is merely negative testimony. To mine, one must excavate
rock and earth. How is it possible to do this without making a showing on the surface? Might as well say you
spaded your garden or plowed your field without making
a mark or disturbing the surface.
40. See references of Grant Smith, a Comstock and San Francisco mining lawyer.
to the Grosh Company "blackmail" Buit; Smith, Comstock. 70, 31-4. The Gould and
Curry was a single company. in the early 1860's employing at times more men than
any other mine, but not long profitable. The Ophir made the fortunes of Senator
George Hearst and of Darius Ogden Mills, among others. The Mills-Ogden Reid
mansion near the Hudson is called Ophir Hall. Fremont Older, Life of GeMY.
Hearst, 87 ff.; Chico newspaper clippings, U. of Nevada Library; Virginia Records,
Book A, 1-2; G. H. Book A, 17, 23, 26. A. Delano-no doubt "Old Block," the Grass
Valley humorist-flied jointly on the Utah, as did Henry Miller, perhaps the cattle
king.
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The later comers thought that they could have done
so much better had they been in at the discovery, than the
Pioneers had done. The facts are: the Pioneers possessed
the fair average miner's horse sense, and common school
education at least. They had not been born and raised in
that desert country. They all came from somewhere and
had learned something on the way, and also after they arrived.
They were of a higher average intelligence than were
the pioneers who settled the great Mississippi Valley, because they knew as much as they, when they started to
California, and in the efforts to get there, and the greater
distance traveled over, and in the greater variety of men with
whom they came in contact, they took on a better practical
education. A more intelligent average army of young men
than those who peopled California, never trod the earth.
The fact that much of the time one or two manuscript newspapers circulated in the Valley, and in the mines, shows
isolation and limited facilities certainly, but not ignorance.
After returning in March 1860, I settled in Gold Hill
and lived there eight years. During that spring the old
Johntown records came into my possession. I made several
certified copies of them, and also left them with the Virginia
mining recorder to be copied into his records, which I supposed was done.
Charles H. Fish, afterward in Bonanza times, president of the California mine, was, I think, a deputy recorder
at Virginia and probably entered myoId records in his District Record Book. I loaned the records to Hon. Wm. F. Anderson of Nevada, and when I asked them back some years
later, was told that they were burned in the great Virginia
City fire of 1875. So ended in smoke the first mining records of the pre-Comstock days.41
41. But earliest Gold Hill and Virginia district records were preserved (although
Smith, who relies on printed sources, did not use them) ; see Hi8torian, VIn (1945),
No~· ·t~5--1g: "IilterEisted- parties-mIne-owners. their lawyers,
officials-may- have
put the earlier Dolman records out of the way, lest they cloud mining titles and prove
source of litigation. The Virginia City recorder seems never to have recorded them.
The M.. M. Gaige--Kinsey records, perhaps for similar reasons, seem to exist today
in private hands; Bancroft, 71; Angel, 31 ff.
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HISTORY OF UNION COUNTY, NEW MEXICO
By

BERRY NEWTON ALVIS*

Early Settlement and Ranching
HE settlement of Union county can not be regarded as an
. isolated circumstance, but must be considered as a part
of that great westward expansion movement which peopled
many western states of the United States during the last
quarter of the nineteenth century and the early years of the
twentieth century. In 1890 the four states, New Mexico,
Arizona, Oklahoma, and Colorado, had a total population
of 688,296; the population had increased to 2,987,834 in
1910, and had mounted to 4,290,521 in 1930. 1
Although there was not much in sight for the early
settlers of Union county with its semi-arid plains and only
an underground water supply, yet the pioneers came to it
with as much zeal and enthusiasm as their kinsmen had displayed in going to many other more likely sections of the
West. 2 As nearly all newly settled regions do, Union county
drew its settlers from various places, and among them were
many remarkable people who have since become prominent
elsewhere.
The earliest settlers of Union county located in four
different places about the same time. The oldest and largest
group of settlers was found in the southern part of the
county.s Another group settled in the northwestern part
near the present town of Folsom. By 1885 there were two
or three settlers on the Perico creek, near the present town
of Clayton. The fourth settlement was in the northeastern
part of the county.
In the southern part of the county the Garcia brothers,
Jose Manuel, Luis J., Maximo, and Abelino, had settled by

T

• Author of Settlement and Economic Development of Union County, New Mexico. (M. A. thesis in History, University of Colorado, 1934), Ms. The parts here
published in the Review with slight editorial changes are chapters v, vi, and vii.
1. United States, Census, 1930, Vol. I, p. 10 (Population).
2. George Hubbard, Interview, February 10, 1931.
3. Union County, Patent Records, A, pp. 1-100.
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1880, and were engaged in the cattle and sheep business.
Not far from the Garcia brothers lived James McDonald,
James Carter, Thomas O. Boggs, Candido Garcia, N. M.
Foster, James H. Lee, J. S. Holland, and J. W. Snyder.4
Most of these settlers were employed by the Prairie
Cattle Company, a large Scottish corporation that had gotten control of the best watering places in the northern, central, and southern portions of what is now Union county
by 1881.5 Control of the watering places gave them control
of most of the land. Their headquarters for New Mexico
was on the Cimarron, near the Colorado-New Mexico line. 6
This corporation had bought out a few "squatters" who had
settled on the land with the best water. These "squatters"
either left the locality or went to work for the Prairie Cattle
Company. In this manner the company secured control of
most of the area now embraced by Union county. Near the
headquarters of this corporation were three other ranchers
-Doctor T. E. Owen, F. D. Wight, and Oscar W. McGuiston. 7
In 1885 only one person lived between the present post
office of Clapham and the Hundred and One ranch on the
Cimarron river. At the Pitchfork ranch, situated three
miles west of the present town of Clayton, Doctor T. E.
Owen, whose home ranch was on the Cimarron river, ten
miles above the town of Folsom, bought in 1883 several preemption claims of one hundred sixty acres each. 8 On one
of these subdivisions he built a three-room adobe house. The
lumber, shingles, flooring, and doors for this house were
freighted one hundred twenty-five miles from Trinidad by
wagon. Here Doctor Owen established a supply depot and
store for the convenience of his round-up wagons 'and cowboys. This house was still standing in 1933, near the site
of the Clayton water works. One room, that nearest Perico
creek, was used as a kitchen, the middle room as sleeping
quarters, and the north room as a store. This north room
4.
5.
6.
7.
8.

-- ----- --- Mr•. Francilia Bangerter, Interview, January 5, 1934.
Union County, RecOTds of Warranty Deeds, A, p. 392.
A. W. Thompson. Interview, January 12, 1934.
Union County, Patent RecOTds. A. pp. 87-96.
T. E. Owen, Interview, January 12, 1934.
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sheltered the first post office in the Clayton district. 9 It was
established November 9, 1886, under the name of Perico,
with Homer E. Byler as postmaster. lO
Until the railroad was built through Clayton, the Perico
post office was supplied from Tramperos, forty miles distant,
on a weekly schedule. A few letters and newspapers addressed to Byler and Edward Sprague constituted the mail.
They were the only settlers then living in this large area.
For a year or more after this post office was established,
Byler sent a man on horseback to Tramperos Plaza once
each week for the mail.n
In 1885 the country between the Pitchfork ranch, on
the Perico, and the Cimarron river was an unfenced, uninhabited, well grassed domain belonging to the Federal government, which exacted no charge for grazing thereon. 12
Perennial streams were numerous over this area, including
the Seneca, the Corrumpa, the Rafael, Road Canon, the Carrizozo, and others. Thirty miles northeast of the Perico, in
the then unsurveyed "No Man's Land," lived Francisco
Lujan, who had recently driven a flock of sheep there from
Mora, New Mexico.
In 1886 a rough road or trail led from Byler's store to
the Cimarron river. This road was used chiefly by roundup wagons and trail herds, moving from the south during
the summer months. Following the narrow valley which
lay northeast of Byler's store, the road climbed the rocky
mesa half a mile southwest of Clayton and bore off toward
the northeast. One branch of it crossed the Corrumpa at
the old Santa Fe trail crossing, while another branch of it
entered "No Man's Land," crossing the Corrumpa near the
present ranch of Juan C. Lujan and following the Carrizozo
down to the Hundred and One ranch. It was along trek,
the ride from the Perico to the Cimarron. Not a human
habitation then existed thereon for fifty miles. H. C. Abbot's ranch at "Dish Rag" camp, established near the falls
9. A. W. Thompson, lnterview, January 12, 1934.
10. Tom Gray. Interview, September 18, 1933.
11. E. S. Osgood, The Day of the Cattleman. Minneapolis: University of Minnesota Press, 1927, PP. 182-183.
12. Lorenzo Lujan, lntervi;w, January 14, 1934.
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of the Corrumpa in 1884 or 1885, was too far north to be
passed by travellers going from Perico to the Cimarron,13
This old road met and crossed a newly laid out road a
mile or two before reaching the coal banks on the Seneca.
The new road led from Trinidad, Colorado, to Buffalo
Springs, Texas, one hundred and thirty miles. Over it was
hauled, in wagons drawn by mules or horses, tons of barbed
wire which the Capital Syndicate Company used in the construction of its fences erected between New Mexico and
Texas and between Texas and "No Man's Land," in 1883.
Their post cutters established camps in the brakes on the
Cimarron, Carrizozo, Carrizo, and Tramperos watercourses. 14 Mule teams were constantly on the move from
these camps to the New Mexico-Texas line. The enterprise
was a large one, and the requirements of the Syndicate Company as to the size of posts and the mode of construction
were very exacting. Many of the cedar posts on this north
and south fence are standing today (1933) after fifty years
of battering by the elements and molestation by settlers and
livestock. 15
One of the earliest settlers in what is now known as
Union county was Horace C. Abbot, who now (1932) resides in Las Animas, Colorado. 16 In October, 1878, Abbot
trailed seven thousand sheep, belonging to Abbot Brothers,
from Trinidad, Colorado, to northeastern New Mexico. He
was looking for a new range where these sheep could be
grazed and for a place where he could establish a ranch. The
following extract from the Clayton News gives Abbot's own
version of this experience,17
On the 19th day of October 1878, . . . I crossed over Trinchera
Pass, and for the first time saw Sierra Grande and the Rabbit Ears.
I owned no ranch-just kept going from one place to another, where
I could range my sheep. My outfit consisted of one saddle horse and
eight burros, four burros for each camp. Two of my herders were
Leandro Romero and Agapito Mares, later for years residents of the
Pe!1~~.~~~~to~ c0!lntry._
18.
14.
15.
16.
17.

Ibid., January 12, 1984.
A. W. Thompson, Interview, January 16, 1934.
S. L. Miller, Interview, February 4, 1982.
Claytem News, September 28, 1932, p. 8.
Idem.
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Among the ranchmen and sheep owners who were living on the
upper Carrizo (northeastern New Mexico) in 1878 were Frank E. Sage,
and below him were Adams & Williams. Both Adams and Sage had
their families with them. 'Old Man Handy,' a brother-in-law of
George W. Thompson, the cattle king of southern Colorado, was running sheep on the Perico. (Handy's headquarters was the present
Otto ranch five or six miles northwest of Clayton). Colonel Beatty
was running about ten thousand sheep on the Pennevetitos. His
partner was Mr. Goodwin. Henry White, a native of Massachusetts,
entered the sheep business in 1879 on the Alamositas, twenty miles
northwest of Clayton. Briggs & Leighton who had been partners
with F. D. Wight in the sheep business divided their sheep and were
in 1880 ranching on the upper Corrumpa. W. A. Barney was at that
time located near them. We bought from a Mexican the claim where
we established headquarters at the head of Pennevetitos Creek. Here
we kept a small store. We wintered our sheep at Middlewater (Tramperos) on the line of Texas and New Mexico. I can safely say I built
the first house in the Pennevetitos country, and I do not believe any
other persons were living there at that time (1879). We sold our
sheep and Pennevetitos ranch in 1882. In 1884 Frank Unruh the surveyor, who was living on the Travajo, located me at Dish Rag ranch
(Corrumpa). This was my pre-emption entry. Here I built a very
nice stone house in which I lived until 1867 when I sold my three
thousand ewes to Henry White.

After the completion of the Colorado and Southern
railroad, in 1885, the settlers came to Union county in larger
numbers. By 1890 there were more than six hundred people. In 1900 the county had 4,528 inhabitants. 18 This
number had increased to 11,404 in 1910, and to 16,680 in
1920. 19 A reduction in the area of the county in 1923 reduced the population by approximately one-third.
Like pioneers in other states, those of Union county
were so far removed from any means of transportation,
save ox wagons, that they had to depend upon the country
and its resources for their food and shelter. 20 Their houses
could not be built of logs, since there were not many trees
from which to obtain them; but they could be built easily
and cheaply by digging down into the ground. Houses were
often built of sod, which was obtained by use of a sod plow
that would turn over a strip of turf six or eight inches wide
18.
19.
20.

United States, Census, 1930, Vol. I, p. 731.
Idem.
George Hubbard, Interview, February 4, 1932.
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and of any thickness desired, usually three or four inches. 21
This strip of turf was cut into blocks from eighteen to
twenty-four inches long which were laid one upon the other,
without any mortar to hold them together, to form the walls.
A certain amount of lumber had to be used in making the
roof. Sometimes a ridge pile and brush from the brakes
were used, but usually some lumber was brought from the
railroad. 22 Such houses as these were called "dugouts," and
most of the early settlers lived in them, for a time at least.
The settlers who lived in these "dugouts" scattered
over the prairie were many times practically secluded from
the rest of the world, as people rarely ever passed their way.
Sometimes the man of the house would be gone a great part
of the time to freight for some one or to work on.some nearby ranch. The women and children, who were left at home,
were glad of an opportunity to communicate with the outside world if some passerby should chance to come their
way.23
Nearly all of the early settlers kept a few head of cattle and allowed them to run out on the open or unfenced land
all about them. At first these settlers did not farm, but depended entirely upon the grass for cattle and horse feed.
They believed it to be too dry to raise any kind of crops; but
farming was gradually begun, so that by 1890 each man
raised a little feed with which to carry his horses and a few
cattle through the winter. 24 The cattle, sheep, or other livestock could be driven to market with but very little cost to
their owners.
The people suffered many hardships and privations.
They seemed to realize that such things could be expected
on any frontier. They were always ready to help a friend or
neighbor even though they had to neglect their own interests. 25 The small cattlemen in Union county from 1890
until 1900 let their cattle range together. They all worked
together in the spring round-up to get all the cattle gathered
21.
22.
23.
24.
25.

Ibid.
Ibid.
Mrs. George Hubbard, Interview, February 12, 1932.
Ibid.
Mrs. George Hubbard, Interview, February 4, 1932.
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up and correctly branded. A foreman was appointed from
among them and the others worked under his orders. Thus
the work was quickly and easily done, and ranchmen were
near at hand to represent their interests. 26
Everyone was hospitable, the county being noted for
many years for its widespread hospitality. Whenever a
person left home, his door and gate were never locked. He
always expected any passerby to stop and help himself to
anything that he might need. If a man was very far away
from home when night came on, he would stop at the first
house or dugout that he came to, and would be cordially welcomed and lodged for the night regardless of how crowded
the conditions of the home might be. The people were always glad to keep a traveler in order that they might learn
something of what was happening elsewhere. If no one was
at home, the visitor would put his horse in the corral and
feed him, spending the night as though he were at home.
The people were ever willing to trust each other with their
property, rarely if ever losing anything through theft. The
freighters would often be forced to leave a wagon or two
on the trail due to rain or other bad weather conditions. The
driver would merely unhitch one of the wagons and leave
it by itself, expecting to return at his convenience to get it
without fear of its being molested in the least. 27
The potential danger which the early settlers feared
most was the prairie fire. 28 When the grass had ripened
or had died on account of the dry weather, it was very easily
fired. Should it ever be set on fire and the wind be from the
right direction, it would mean widespread disaster. The
ranchers fought fire by killing a calf or a cow and dragging
the carcass, by means of a rope attached to it and to the
pommel of a saddle, along the line of fire to put it out. The
cowboys also used their "slickers," which were always on
their saddles, to fight with if a cow was not near. They
always went to help fight the fires for miles around, not only
to help the other person; but also for self-preservation. Fires
26.
27.
28.

Colonel Jack Potter, Interview, February 18, 1934.
Ibid.
This discussion is based upon an interview with S. L. Miller, March 12, 1933.
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were usually fought in such a way as to narrow them down
as they burned on, and finally to bring them to a point where
they could be extinguished. The early settlers built fire
guards to protect their houses and other buildings, and they
also kept a large strip of land plowed around such buildings.
Many times they would set backfires to stop or check the
main fires. Everyone knew fires were dangerous, once they
were started; therefore, they were guarded against with all
possible care.
A diversion which was enjoyed by almost everyone was
the occasional dance. Dances were given, as a rule, at some
ranch house where there was enough room and good floors
to dance on. An invitation was always sent out to everyone in the surrounding country to attend. A dance usually
lasted for two or three nights. It was customary to dance
all night and sleep during the day. Good food was always
prepared, and there never failed to be enough for al1. 29
Most of the settlers before 1880 came from the Eastern
states, but since that time, most of the settlers have come
from Kansas, Oklahoma, and Texas. 30 More than half of
the population in 1930 had come from Texas.31
The cattle industry, which is one of the oldestindustries
of Union county, was carried on in much the same way as in
other regions where the open range was used. These features included the use of the brand, range riding, and the
round-up. The central figure was the picturesque cowboy.
On the open range livestock from different ranches often
mixed; but all questions of ownership were settled in the
round-ups, where calves were branded with the same brands
as their mothers and both were returned to their owner.
This system of doing business was all right where honesty
prevailed, as it usually did among the cattle growers. 32 The
honesty of the ranchers themselves was not questioned; but
numerous wandering fortune-seekers, knowing the high
value of cattle, began to make a practice of stealing cattle
-from-the-range. --This practice was known as "rustling."
29. Sam L. Miller,
30. Union County,
31. United States,
32. John Springs,

Interview, March 12, 1933.
Record of Brands. A, pp. 1-100.
Census, 1930.
Interview, November 4, 1931.
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There is no record of any ranching in what is now
Union county before 1874. In that year four brands were
recorded. 33 The first thing which the early rancher did was
to record his brand with the brand recorder of the county.
This gave him protection against the "rustlers" and a means
by which he could locate his stock. Each rancher advertised
his' brand in the county newspapers. 34
The first ranching in Union county was on a small scale
by individuals who had "squatted" on the land containing the
best water holes. 3s All of Union county before 1881 was government domain. A man would settle at a good water hole
and claim all of the grazing land between his home and a
point half-way to the next water hole. The first patent that
was granted to any land in the present area of Union county
was in 1881. 36 In that year eighteen patents were granted
by President Garfield and President Arthur. Each of these
patents was for one hundred sixty acres of land. Some
twenty patents were granted in 1882, and thirty-two in 1883.
By this time most of the good water holes had been taken up.
Many of these early ranchers were from England, Scotland,
and Germany.37 Some of the men had been hired by large
cattle companies to settle and make a branch headquarters
for their ranch.
Among the large concerns operating in Union county,
the Prairie Cattle Companywas outstanding. This company
had a good business until the late 'nineties, when settlers
occupied the land which had been free range territory.38 It
sold most of its holdings in 1901; 1902, and 1903 to settlers.
At one time the Prairie Cattle Company controlled most of
the range in Union county between the Canadian and Cimarron rivers. 39 The Hundred and One ranch "ran" cattle in
the northeastern part of Union county; and the XIT ranch
of the Capital Syndicate Company had cattle in the southeastern part of the county in 1880. The Garcia brothers con33. Union County, RecOTd of Brands, A, p. 1.
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Union County, Patent Record, A, pp.
Dan Taylor, Interview, May
Union County, Records of Warranty Deeds, A, p. 392.

4, 1934.

1-384.

256

NEW MEXICO HISTORICAL REVIEW

trolled most of the southwestern part of the county.40 In the
northcentral part of the county were individual ranchmen,
such as H. C. Abbot, Leighton and Briggs, F. D. Wight, W.
P. Duncan, and B. F. Smith. 40a In the southcentral part of
the county, on the Pennevetitos, lived a few families who had
sold their interests to the Prairie Cattle Company.41 The
southern part of the county was controlled by the Illinois
Live Stock Company.42 Doctor T. E. Owen controlled the
northwestern part of the county, and the western part of
the county was controlled by Senator S. W. Dorsey, who sold
out to the Palo Blanco Cattle Company in 1894. 43 The range
cattle industry was a flourishing business as long as the price
of beef was high and the grass was free; but as the country
gradually filled up with homesteaders, the range cattle business came to an end.
By 1885 the cattle business was on the decline and the
sheep business was getting a good start. Mateo Lujan and
Pedro L. Pinard had driven a few thousand sheep from Mora
county to Beaver creek, near the Oklahoma line. 44 By 1884
Christian Otto and Claus Schleter drove four thousand sheep
from California and settled on the Tramperos, in the southern part of Union county. Later Otto became the largest
sheep owner in the county. At several times his flock numbered over one hundred thousand head. 45
As a rule there were from ten to twenty men employed
on the larger ranches. The cowboy's or sheepherder's equipment consisted of a "six-shooter," a Winchester, and a good
supply of cartridges. No feed for the cattle was raised by
farming, but the buffalo grass and the lake grass frequently
grew large enough to be cut and stacked for feed for the cow
ponies and a few cattle. 46
It can be seen that ranching in Union county on a large
scale did not endure very long. The largest ranches of the
40.
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Union County, Record of Brands, A, p. 460.
Union County, Record of Brands, A, p. 462.
Union County, Record .of Warranty Deeds, A, pp. 392-486.
Mrs. F. Bangerter, Interview, September 26, 1833.
43. The Chronicle-News (Trinidad, Colorado), February 9, 1930.
44. Lorenzo Lujan, Interview, January 12, 1934.
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46. Colonel Jack Potter, Interview, January 16, 1934.
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county lasted through a period of from ten to twenty years
in connection with the range cattle industry. Of course, it
was present for several years longer, but was never a potent
factor to be dealt with as a big institution similar to those of
other sections of the country. Although it was short-lived,
it served its purpose well in its many pioneering activities
and its presence there to induce more people to come to the
county. With its level prairie, fertile soil, and healthful climate, Union county was destined to be the home of many,
rather than a few, inhabitants who would till its soil and find
a living within its bounds. The cattle industry then was left
to the small-ranch farmer, who lived on his land and cared
for his interests personally, and gradually made room for
more and more settlers until he became a farmer or a sheep
rancher. 47
The Organization of Union County
Soon after the organization of the Clayton Town Company, a movement was launched for the creation of a new
county. In 1888 Colfax and Mora counties stretched from
their present western boundaries in the mountains toward
Taos to the Texas line. Springer, which was the county seat
of Colfax county, was one hundred miles from Clayton,
while Mora, the county seat of Mora county, was one hundred twenty-five miles from the settlement along Tramperos
creek. 1
The boundary between Mora and Colfax counties then
crossed Tramperos creek one mile north of the Bushnell
ranch. It crossed Leon creek just south of Tabor mountain,
four miles north of the present post office of Clapham.
Thence the line ran eastward to the New Mexico-Texas
boundary, through a country inhabited only by antelope,
mustangs, and cattle. 2 Ranchmen and settlers in the Ute
creek country near Gallegos were within a third county, San
Miguel. Before the construction of the Denver, Texas and
Gulf railway they purchased supplies at Las Vegas. 3 Official
matters and attendance at court had to be transacted at the
47.
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respective county seats of Colfax, Mora, and San Miguel
counties, although residents within portions of these counties
were much nearer the railway at Clayton. Naturally, great
inconveniences were experienced by the citizens of Clayton
who had to go to Springer for the transaction of business.
Later the official headquarters of Colfax county was established at Raton.
The move for the creation of a new county to be located
in the northeastern corner of New Mexico, adjoining Colfax
and Mora counties from north to south along the 104th
meridian to the line between townships No. 18 and No. 19,
thence southeast along the eastern side of the Pablo Montoya
land grant,3a and finally terminating at the New MexicoTexas line east of the Baca location,3b was seriously considered in 1889. 4 Portions of this district are now within the
counties of Union, Harding, and Quay; formerly the same
area comprised parts of Colfax, Mora, and San Miguel
counties.
It is probable that the prime spirit in the new county
movement was John C. HilI__stockman, man of means, and
principal owner of the Clayton townsite-who was a resident
of Clayton in 1889. Hill had the reputation of carrying
out with success such enterprises as he applied himself to
seriously.
Meetings were held and discussions freely entered into
as to the wisdom and feasibility of demanding from Colfax,
Mora, and San Miguel counties 5 portions of their territory
in the interest of a new county. It was a bold undertaking.
Colfax was asked to cede an area sixty miles from east to
west and about the same distance from north to south. Mora
and San Miguel counties were asked to relinquish a smaller
area, perhaps fifty-five miles from east to west by thirty-five
miles from north to south. Many large ranches on the Cimarron river and Rafael creek and their tributaries, the towns
3a. The Pablo Montoya land grant was made in 1840, and included four hundred
square- -miles -of--Iand--southwest--of- -Union- county.
3b. The Bacas had a claim to the Las Vegas grant, but the federal government
gave _this grant to the town of Las Vegas in 1860, and gave the Bacas two hundred
seventy-five square miles of land south of Union county.
4. See the New Mexico House and Senate Journals, 1889.
6. J. J. Heringa, Interview, September 29, 1931.
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of Clayton and Folsom, sixty-five miles of railway, and other
taxable property would be lost to Colfax county, while the
herdsmen, cattle companies and ranchmen in the Tramperos,
Ute Creek, Tequesquite and Canadian districts would no
longer pay taxes. to the counties of Mora and San Miguel.
Differences of opinion, too, might be expected within the proposed liiles of the new county, and rivalry was almost sure
to appear over the designation of the county seat. 5a
Several impromptu meetings were held, in which John
C.. Hill and the citizens of Clayton got together. Attending
these meetings were prominent men living south of the railway, such as Luis F. Garcia, Francisco Miera, and J. S. Holland, from Tramperos creek. The Vigil family and Jose
Manuel Gonzales came from Bueyeros. T. E. Mitchell and
the Baca brothers (Tequesquite, Francisco, and Emeterio)
and Eugenio Gallegos,6a came from Gallegos post office. Mateo Lujan and his partner, P. L. Pinard, both prominent citizens and large sheep owners, lived on the Muerto. 7 Many
smaller ranchmen attended these meetings, both native sons
and newcomers. At these gatherings the opinion of each
was freely invited. All wanted a new county and every locality wanted the county seat. Folsom 7a laid high claim to this
distinction, because of its aspiration to be the city beautiful
and a summer resort, with a tourist hotel already under way
and a land office established. 8 Luis Garcia pictured Tramperos as appropriate for the county's capital; while J. M.
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Sa. Tom Owen, Interview, September 29, 1931.
6a. The Spanish-Americans have not had much influence on the development of
Union county. This is due to the fact that there are no railroads, streams or valleys
connecting the county with the rest of New Mexico. The nearest early Spanish settlement to Union county was Mora. Mora is one hundred fifty miles from the center
of Union county. Poor communications and the dangers from the Plains Indians
kept the early Spaniards from settling in the county. The people of Union county
are ·influenced more by the people of the plains and the people of Colorado than they
are by ·the people of New Mexico. They read Colorado and Texas newspapers because they can .receive them the day they are published; whereas New Mexico newspapers are conveyed by way of Trinidad, Colorado, or Amarillo, Texas, in order to
reach Union county. The county was not included in any of the Spanish or Mexican
land grants. Texas influence has been strong since the beginning of permanent settlement, most of the immigrants to Union county having come from that state.
7. John Knox, Interview, January 6, 1934.
7a. In 1889 Folsom, named in honor of President Cleveland's bride, was a
growing and active village with wide..awake citizens and leaders. Tom Owen, Interme1D,
September 29, 1931.
8. United States, Statutes at Large, December 18. 1888.
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Gonzales, Augustin Vigil, Lujan, Pinard, and the Baca
brothers viewed Bueyeros as a good location. Francisco
Gallegos and his brothers thought Rincon, Colorado, should
become the county seat. 9 While these factions did not agree
as to the location of the county seat, there was unanimity for
the new county. Clayton was backed by John C. Hill, Senator G. W. Dorsey, E. R. Fox, S. T. North, J. S. Holland, H. E.
Byler and others residing there; .Clayton was on the railroad; hence they thought the county seat should be located
there. 10
After many preliminary discussions by the contending
factions, a meeting was called in the latter part of 1889 to be
held at the ranch of Don Jose Manuel Gonzales on the Alamosa,u To this meeting came the leading men of Tramperos,
Gallegos, Bueyeros, and Clayton. The convention was soon
in the midst of that wide and lavish hospitality which was
characteristic of the times. Clayton, through the logical
pleas of its delegates, was selected for the county seat; Garcia, the Bacas, the Vigils, the Mieras, and Gallegos gave
way to the preponderance of argument that was advanced
due to its being situated on the railroad. 12 After two or
three days of conviviality, interspersed with good will and
no little oratory, every man pledged himself to carryon
toward the creation of a new county with Clayton as the seat
of its government. 13
In 1889 J. S. Holland was a member of the New Mexico
Territorial legislature (lower house) from Mora county.14
He lived then on the so-called IL ranch, a mile south from
the Tramperos. His nephew, Thomas S. Holland, a surveyor, was associated with Hill and others in the Clayton
Town Company, not only as stockholder, but as agent for
the sale of lots. In the Territorial legislature, which convened in the winter of that year, a bill was introduced by
J. S. Holland looking to the creation of a county which was
9.
10.
11.
because
12.
13.
14.

James Taylor, Interview. May 26, 1934.

.0. T. Toombs._Inte=iew. October_.6, 1932.
The Clayton group wanted the support of Gonzales and hi. friends. in part
the majority of the State legislators were Spanish-Americans.
F. C. de Baca, Interview, November 17, 1933.
Ibid.• January 5, 1934.
New Mexico. Blue Book. 1889, p. 122.

HISTORY OF UNION COUNTY

261

to follow practically the same boundaries that were later prescribed for Union county.15 But such violent opposition to
this bill sprang up from Colfax and. Mora counties, that it
was tabled indefinitely. The Clayton enthusiasts, however,
refused to abandon the move for a new county.
In the legislature of 1890 and 1891 Paz Valverde, later
of Clayton, represented Colfax and Mora counties in the
Territorial council. Valverde was a resident of Springer.
J. S. Holland had been re-elected to the lower house, and
both were pledged to support a bill for the creation of Union
county. In the legislature of that session a bill, prepared by
Attorney L. C. Fort of Las Vegas, was again introduced in
the interest of a new county comprising portions of Colfax,
Mora, and San Miguel counties. A name for the proposed
county was much discussed and various suggestions were
advanced. It was finally decided to call the county Union,
from the fact that it was to embrace (unite) portions of
three older counties.16
With the presentation of L. C. Fort's bill, Clayton's supporters went to Santa Fe and there remained for several
weeks. Within the legislative halls, gambling establishments, saloons, and various public places, Union county was
talked, advocated, and promoted. Outside of Springer,
Raton, and Mora, the Union county bill was a popular one.
E. W. Fox, who was active in Republican politics and had
been a member of a former constitutional convention seeking
statehood for New Mexico, was in Santa Fe along with John
C. Hill, Doctor S. T. North, and J. R. Curren, editor of the
Clayton Enterprise (Clayton's first newspaper). Money for
necessary details had been subscribed, principally by John
C. Hill and the Clayton Town Company,17 Representatives
of Folsom and of Raton, both from Colfax county, tenaciously opposed the bill. Mora county also lined up with the
opposition. The Clayton promoters had secured the support
of two leading Territorial newspapers, the Las Vegas Optic
and the (Santa Fe) New Mexican. Albert B. Fall, later Sec15. New Mexico, House Journal, 11th Session, December 14, 1889, p. 127.
16. New Mexico, House Journal, 12th Session, December 12, 1~91, p. 212.
17. Morris Herzstein, Interview, April 6, 1928.
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retary of the Interior, William C. McDonald, subsequently
the first governor of the State of New Mexico, and T. D.
Burns, of Rio Arriba, had promised to support the bill. Its
passage looked hopeful. Finally a vote was taken in the
spring of 1891, with Captain L. C. Fort still supporting the
bill. It passed the council safely.18
Meantime violent opposition had developed in the lower
house, with the probability of a close vote there. On Monday
of the week following the passage of the bill by the council,
it was called up by Representative Valdez of Springer and
defeated. 19 Again the creation of Union county was postponed. It was indeed a saddened group of men, a disappointed delegation, which returned to the little frontier town
of Clayton; but they were still fired with a determination to
push their cause to a finish.
From 1891 to 1893 Clayton experienced a steady
growth, although it was largely a shipping and supply town.
From Clayton to the legislature of 1892 went a stronger and
more determined delegation, with increased confidence that
the third Union county bill would pass. 20
Paz Valverde, still in the Territorial council from Colfax county, was again pledged to support a bill for the creation of Union county.21 Hard work was performed for some
weeks and, when the bill was brought forward in the upper
house, favorable action was taken. 22 Representatives from
Colfax county continued to oppose and block its passage in
the lower house. They were aided by men of Mora county;
the San Miguel county delegation was passively active. 23
Considerable money was spent during the session, and it is
probable that its influence was one of the determining factors in the final vote. 24
Finally, in the early days of February, 1893, the Union
county bill, having already passed the council, was called up
18.
19.
- - -20e
21.
22.
23.
24.
Society,

New Mexico, Senate Jour'lUll, 12th Session, 1891, p. 98.
New Mexico, House J'our'lUll, 12th Session, 1891, p. 241.
- Clayton -Enterprise, December 2; 1892,-p. --1.- Springer Stockman, January 2, 1893, p. 2.
New Mexico, Senate Journal, 13th Session, 1892, p. 112.
The Springer Stockman, January 2, 1893, p. 2.
C. F. Coan, A History 0/ New Me"'ico, Chicago: The American Historical
Inc., 1925, Vol. I, P. 570.
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by the Speaker of the House.
Here its fate was awaited
with deep concern, for it was conceded that it would be
passed, if at all, by a narrow margin. On the roll call a tie
vote resulted. Hardly had the result been announced when
Representative McMullen of San Miguel county arose in his
seat and requested that his vote be changed from "nay" to
"yes." Thus Union county had come into being. 26
With the signature of Governor L. B. Prince, on February 23, 1893, -Union county began its careerY Governor
Prince soon appointed county officials, some of whom were
not wholly 'acceptable to Union county leaders because of
their political affiliations; however, these officials were found
to be well qualified for their positions. 28
Soon after its officials qualified for office, the county
commissioners met in Clayton for the transaction of business. Hearings as to the wish of Union county citizens with
respect to the site of a courthouse, which it was proposed
should be built with as little delay as possible, were ordered
and held. 29 . Public opinion, in the early days of this new
county, was strongly in favor of locating the courthouse on
the east side of the railway, where the commercial activities
of Clayton were centered. 30 The influence of the Clayton
Town Company, which desired to exploit the western portion
of the town in which many large residences had been constructed, finally prevailed, and a block of lots was purchased
by the county.31
A contract for the first courthouse in Clayton was
awarded to a contractor from Las Vegas, New Mexico. 32
This building was a two-story edifice. The district court
room was on the second floor. The first term of the district
court, Union county, convened in September, 1893. 33 This
first building was unroofed and seriously damaged by a gale
HISTORY OF UNION COUNTY
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of tornado proportions which swept much of northeastern
New Mexico on October 10, 1908. 34 It did great damage to
property, and took the lives of several homesteaders living
outside the village of Clayton. It was the worst gale ever
experienced in this locality, at least according to the testimony of the first settlers. 35 Soon after this catastrophe, the
present courthouse and jail were constructed.

The Development of Railroads and Industries
In the 1880's railroad building in the West was at its
height. The Denver and Rio Grande had been completed
from Denver to Pueblo, Colorado, and was pushing its steel
arms toward Salt Lake City by way of Tennessee Pass and
the Colorado river. l In New Mexico there was only one railroad, the Atchison, Topeka and Santa Fe. 2 In 1884 a company had been incorporated, which planned to construct a
line of railroad south from Denver to Fort Worth, and thence
to the Gulf of Mexico. The corporation was known as the
Denver and New Orleans Railway Company.3
By 1886 track had been built from Ft. Worth, Texas, to
Clarendon, Texas. It was the firstxailroad to be constructed
into that sparsely settled district. Another railroad had been
built from Denver to Trinidad, Colorado. 4 By filling in the
gap between Clarendon and Trinidad, both northern Texas
and northeastern New Mexico would be supplied with much
needed railway facilities. Prior to 1886 the vast herds of
Texas cattle were driven to Dodge City, Kansas, Granada,
Colorado, and Springer, New Mexico, for shipment. Cattle
trails to these points from Texas were sometimes over five
hundred miles in length. 5 A shorter haul than any then
existing from Gulf cities to Denver would be established on
completion of this new railway.
Actual work of grading the Ft. Worth line, on which
34.
35.
1.
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3.
4.
5.
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Idem.
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Idem.
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PP. 91 If. Boulder, Colorado: University of Colorado Press, 1930.

and

Its

HISTORY OF UNION COUNTY

265

was to be established the town of Clayton, was well in progress in the summer of 1887, and by September of that year
the connecting links which were to bind Texas with northeastern New Mexico and Colorado were about to be welded. 6
The road ran southeast from Trinidad to the New Mexico
line, and thence through the wooded brakes adjacent to Emery Gap, Thence it ascended from the Cimarron valley to
the station of Des Moines, where it reached the highest point
between Denver, Colorado, and the Gulf of Mexico, 6,632 feet
above sea level. From the Cimarron river to the Canadian
river no perennial stream was crossed. The railroad's course
then lay along a high, well grassed plateau, devoid of timber.
Among those who in 1886 owned vast landed interests
in northeastern New Mexico was Stephen W. Dorsey 7 who
had been United States Senator from Arkansas from 1873
to 1879. His home ranch was located at Chico Springs, twenty-five miles east of Springer. He came to New Mexico in
1887. His cattle were of a superior quality and grade, and
in the 'eighti~s they were scattered over the whole of northeastern New Mexico. He had acquired thousands of acres of
watered lands along the Palo Blanco, Ute creek, Corrumpa
creek, Rafael creek, Seneca creek, and other streams, some
of which were seventy-five miles from his home ranch. 8
Dorsey's ranch was the scene of many regal functions and
festive gatherings. Here men of national and territorial
prominence gathered. For Colonel Robert C. Ingersol, who
had defended Dorsey successfully iy the trial growing out of
the star route mail frauds in Washington, he constructed an
ornate Jog house half a mile from his home ranch at Chico
Springs. The noted attorney and orator spent part of one
summer at this house. Dorsey's large home, built of cut
stone and surrounded in summer ,by lawns and gardens,
shrubbery and 'flowers, was the show spot of northern New
Mexico. 9
Among Senator Dorsey's many acquaintances was General Granville Dodge of New York, construction manager of
6. Denver Republican. March 28, 1887, p. 4.
7. Union County, Record of Warranty Deeds, A, pp. 181f.
8. Ibid.
9. T. E. Owen, Interview'. January 10, 1934.
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the Denver and Ft. Worth railroad. 9a John C. Hill, later of
Clayton, was in 1887 and some years prior thereto range
manager of the Dorsey interests. Hill was a very active and
ambitious young man. In a conference with his employer, it
was suggested that a town might be established on the new
line of railroad then being pushed across Dorsey's wide cattle range in northeastern New Mexico, which would be an
attractive cattle shipping and general merchandise supply
station for southern New Mexico and the Texas Panhandle. 10
To this proposition Dorsey agreed to give his co-operation.
He said that he expected to visit New York soon, where he
would lay the plan before General Dodge and ask for the railroad company's co-operation in the undertaking.H
From New York in the winter of 1887 Dorsey advised
Hill that he had conferred with General Dodge' who had
promised him that, should a townsite be established on his
new line near the Texas-New Mexico boundary where water
could be obtained, he would designate it as a division point,
construct a round house, install a turntable, and make necessary improvements.I2 The site of the present town of Clayton was finally chosen for the proposed new village. This
location was agreed upon for four reasons. It was about
half way between Trinidad, Colorado, and Amarillo, Texas,
at both of which points divisions were to be established. It
would be a convenient shipping point for cattle, sheep, and
wool from southeastern New Mexico, since there was no
other railroad in that section of the Territory. The proposed
site was on an approximately level stretch of the railroad
right-of-way, while 'north and south thereof were grades unsuitable for the location of yards and side tracks. A mile
and a quarter I).orth from this site was a spring where the
railway company could install a pumping plant and force
water to its track when the road should be completed to that
point. This was the only surface water of permanence near
9a.

General G. M. Dodge was Construction Manager for this road, Denver Re-

publican, March 28, 1883, p. 10.

10.
11.
12.

Ibid.
John Hill. Jr., Interview, November 1, 1932.
Ibid.
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the surveyed railway line between the Cimarron and Canadian rivers.
As the work of grading the new lines of railway proceeded southward, Hill made frequent trips from the Dorsey
ranch at Chico Springs to the site of the new town, which
was located on Section 34, Township 26 North, Range 35
Eastp In the late fall of 1887, the Clayton Town Company
was organized under the laws of the Territory of New Mexico. 14 At the suggestion of Senator Dorsey, the new town
was named Clayton for the Senator's son, Clayton C. Dorsey,
who is now (1933) a prominent attorney of Denver, Colorado. The Clayton Town Company was originally composed
of Dorsey, Hill, Holland, and Perrin,15 the last named being
a civil engineer.
The decision having been made as to the site of the town
of Clayton, title to its location was the next matter to receive
consideration. The district through which the railroad rightof-way passed was unoccupied government domain. Quick
ownership of any portion of this domain could be acquired by
filing "land scrip" claims. 16 Land scrip, the issue of which
had been authorized by Congress as additional compensation
or bonus to the veterans of the Civil War, could be exchanged
for public lands without compliance with the requirements of
the Pre-emption and Homestead acts as to residence and improvements. Under the Desert Land Act of 1877, a soldier
who had not acquired title to a full 160-acre homestead might
obtain enough scrip to make up the deficiencyP Through a
Mr. Easley in Santa Fe, who dealt in land scrip, Hill and his
associates bought forty acres of "Soldier's Additional Scrip,"
owned by Sion Shaddox of Missouri. This was filed on the
northeast quarter of the northeast quarter of Section 34,
Township 26 north, Range 35 east, New Mexico Meridian,
through the Santa Fe Land Office, on November 18, 1887. 18
In 1887 the United States Land Office required the appli13.
14.
15.
16.
17.
18.

Union County,
Union County
Ibid.
United States,
United States,
Union County,

Record of Warrant.y Deeds, A, p. 254.
Commission, Minutes, B, p. 82.
Statutes at Large, March 3, 1877.
Statutes at Large, March 3, 1877.
Record of Warranty Deeds. A. p. 254.
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cant for a Soldier's Additional Homestead entry to appear in
person, together with his wife if he were married, before the
local land office, and there file application for the desired
tract.19 Such requirements were later modified. 20 After
buying the scrip, it was necessary for Shaddox and his wife
to journey from Missouri to Santa Fe, the expense of the trip
being borne by Hill and his associates. 21 In this way immediate title was secured to the original unit of the Clayton
Townsite Company's land,22 although the railroad was not
completed through the new town for several months. Thomas
S. Holland, assisted by surveyor C. M. Perrin, laid out the
streets, lots and blocks of Clayton some time in November,
1887.
The first building constructed in Clayton was erected
about the middle of October, 1887. It stood facing south,
near the railroad right-of-way, about four hundred feet in a
northerly direction from the present Colorado and Southern
railway station. It was twelve or fourteen feet square, having a door and a window. 23 It was used by engineer Charles
M. Perrin as office and sleeping quarters, and served as his
residence on a homestead of 160 acres. 24
The lumber contained in the Perrin house was purchased
from Thomas O. Boggs, whose sheep ranch was situated on
Pennevetitos creek, thirty miles west of Clayton. 25 His
corrals, pannels, and sheds were purchased by John C. Hill,
carefully taken apart by a carpenter, and carted to Clayton
to be used in the construction of several early buildings. A
long and expensive haul of material from Trinidad was saved
through this purchase. Old lumber served well enough for
the needs of this new village until after the completion of
the railroad. The first three buildings erected in Clayton
were constructed from the Boggs lumber .26
In the fall of 1887 the townsite company offered lots for
19.
20.
·21.
22.

23.
24.
25.

26.

United States, Statutes at Large, April 12, 1881.
Ibid., May 26, 1890.
John Knox, -Interview, January -5,-1934.
Union County, Record of Warranty Deeds, A. p. 286.
Christian Otto, Interview, January 12, 1934.
Union County, Record of Warranty Deeds, A, p. 286.
Christian Otto, Interview, January 12, 1934.
Morris Herzstein, Interview, October 3, 1928.
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sale in Clayton. Generous inducements were offered to those
who would buy lots and construct buildings. Main street
property, naturally, sold for higher prices than any other in
town. 27 Soon after the first of January, 1888, considerable
activity developed and several commercial enterprises were
launched, although Byler's store at Apache Springs continued to supply the people with the necessities of life. A week
was required to complete a trip from Apache Springs to
Trinidad and return. 28 Lumber being scarce and expensive
in Clayton, many wall tents had been erected. These served
as places of business and residences for the first inhabitants
of the town. 29
On the 13th of January, 1888, George A. Bushnell and
Edward W. Fox, former residents of Raton, opened a store
in the Perrin cabin with a small stock of general merchandise. 30 Their firm name was Fox Brothers, Bushnell, and
Company. It was the beginning of a large and, for a time,
lucrative enterprise. This firm drew trade from northern
New Mexico and the country as far south as White Oak and
Roswell, Clayton was to absorb trade which had formerly
gone to Las Vegas, New Mexico. 31 Las Vegas was closer to
the Pecos river points than was Clayton, but the road to
Clayton was more easily traveled than was the road to Las
Vegas. In the fall of 1888 a trail was established from the
Pecos valley to Clayton, over which cattle from Roswell, Ft.
Sumner, and the Capitan mountains were driven. 32 For
years, thousands of "longhorns" which had been raised in
the southern part of New Mexico and northwestern Texas
followed this dust-covered.road. 33
About March, 1888, Homer E. Byler moved his stock of
merchandise and Perico post office from Apache Springs to
Clayton where it was housed in a small frame structure 34
with canvas roof, located on the south side of Main street.
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Union County, Record of Warranty Deeds, A, p. 97.
R. W. Isaacs. Interview, January 12, 1934.
Denver Republican, March 29, 1887, p. 4.
Tom Bushnell, Interview, September 14, 1933.
Ibid.
Colonel Jack Potter, Interview, January 14, 1934.
Ibid.
A. W. Thompson, Interview, January 19, 1934.

270

NEW MEXICO HISTORICAL REVIEW

This was the first post office in the town, the name being
changed on March 23, 1888.
The first hotel was the Clayton House. It was erected
in February, 1888, by John C. Hill. It occupied the corner
lot by the Isaacs Hardware store. 35 This building, a storyand-a-half structure, formerly stood on Rafael creek, on one
of the Dorsey ranches. For several years it served as Clayton's only hotel. Its first landlord was Dr. S. 1. North, the
town's first physician, who in 1892 purchased the hotel and
added several rooms. A year or so after the Clayton House
had been enlarged, S. A. Dyson, the first minister of the
gospel to settle in Clayton, erected on the site of the Big Jo
Lumber Company's yard a square, two-story, frame building, which was also used as a hotel. This was called the
Phoenix Hotel. 36
The Denver and Fort Worth railroad was completed in
March, 1888. The first passenger train, which was a socalled mixed train containing a passenger coach, was run
from Texas to Trinidad on March 20, 1888. 37 The day was
hailed as the initial birthday of the new town, A regular
schedule was soon maintained on this line, and merchandise
that had been freighted in wagons from the nearest available
points on the Santa Fe railroad, was now shipped to Clayton
by rai1. 38 Ranchmen from the Tramperos and Ute Creek
districts found it more convenient to come to Clayton to trade
than to bllY in Springer or Las Vegas. 39 Roads were quickly
laid out both to the north and to the south of the new settlement. The road north to the Cimarron river was laid out
by Bill Metcalf, a pioneer of that region. It crossed the
Cienneguella near the coal banks, where water was always
available; thence it wound along to the Corrumpa, which it
forded at the old Santa Fe trail crossing, and descended to
the Cimarron by way of Road canyon. From the south a
great trade at once sprang up. In the summer of 1888 sheep
3fi.C~rL

86.
37.
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38.
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Eklund, Interview, December 27, 1928.
Ibid.
Denver Republican, March 28, 1888. Several pages of this issue were dethis new railroad.
Tom Gray, Interview, September 26, 1938.
J. J. Heringa, Interview, January 4, 1938.
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owners hauled their wool to Clayton for sale and shipment. 4o
The summer and fall of 1888 saw a large business turning to Clayton,41 Fox Brothers and Bushnell opened their
new building with a $20,000 stock of general merchandise,
hardware, provisions and -dry goods, which was stored in a
warehouse erected on the railroad right-of-way. It was no
unusual sight in 1888 and for a decade thereafter to see fourhorse wagons draw up before this warehouse, unload hides,
sheep pelts, or wool, and load sacks of corn and flour. 42 Frequently during the fall and winter, ranchmen were obliged
to wait a number of days, or even a week, for shipments of
corn to arrive by rail before they could secure their needed
consignment, so great was the demand for grain. 43 While
the Byler and Walker stores carried small stocks of dry goods
and groceries, Fox and Bushnell were generally prepared to
do a wholesale as wellas a retail business. This store opened
early in the morning and did not close until late at night.
About its large heating stove during the winter congregated
ranchmen and their families. Cowboys who had ridden to
town from faraway ranches, were to be found on the street
at almost any time of the day or night. Numerous saloons,
,which had almost instantly sprung up, were centers of
warmth and good cheer. In these saloons poker, monte, and
other games of chance were indulged in. The usual scenes
incidental to frontier life were not absent. One favorite
pastime of the cowboys was to ride up and down the main
street, shooting off their guns to the accompaniment of wild
yeIls.44 Little damage was done, however, in these sportive
exhibitions.
.
The. first two newspapers published in what is now
Union County were the Folsom Idea and the Clayton Enterprise. It is not known which of these journalistic enterprises
was launcbed first, although it is likely that they came into
existence about the same time. 45 The Folsom Idea was a
40.
41.
42.
43..
44.
45.

Morris Herzstein. Intervww. April 6, 1928.
George Hubbard, Intervww, November 4, 1931.
Tom Bushnell, Interview, September 14, 1933.
Colonel Jack Potter, Interview, May 28, 1934.
D. W. Burke, Interview, December 27, 1928.
Morris Johnson, Intervkw, October 4, 1929.
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small sheet of six columns. It was gotten out on an antiquated Washington hand press. Its editor was J. W. Curren,
who, with his family, settled in Folsom shortly after the town
was established. 46 The business of the Idea and the Enterprise was small. The town companies purchased space
weekly in both of these publications for a time, and local merchants advertised their wares in them. After the opening of
the land office in Folsom, legal notices as to final proof of
pre-emption and homestead claims contributed to the support of these newspapers, the existence of which was
precarious and not always one of profit. The Clayton Enterprise was first published in a one-story frame building on
Broadway street. 47 The second newspaper to be published
in Clayton was a four-page sheet, ten by fourteen inches in
size, called the Maverick. 48
Between 1893 and 1900 several other 'newspapers
sprang into existence in Clayton. The El Fenix, published
partly in English and partly in Spanish, was owned and
edited by Faustin Gallegos, who was district court interpreter during the term of Judge Mills. A Republican campaign
sheet, Union del Pueblo, had an adventurous and short career; it was printed in the Spanish language and was,
supported by the Republican Central Committee of Union
County.49 In 1908 the Clayton News was established, a successor to the Enterprise. 50 Clayton now has two weekly
newspapers, the Clayton News and the Union County Leader.
The towns of Folsom and Des Moines were laid out soon
after the building of the Colorado and Southern railroad.
Their develpment has been much like that of Clayton. The
population of Clayton increased from 750 in 1900 to 2,518
in 1930. 51 Des Moines, the only other incorporated town,
had a population of 362 in 1930. 52 At that time Grenville
had only 231 inhabitants. Folsom, the second largest town
46. Ibid.
47. .J...E .. Stanley, lntervww, March 27, 1934.
48. Ibid.
49. Dan Taylor, Interview, March 28, 1934.
50. Clayton New8, November 8, 1908, p. 1.
51. United States, Census, 1930, Vol. r, p. 733 (Population).
52. Idem.
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in the county, had a population of 761 in 1930.
There are
a few other small towns, or villages, in Union County.
In 1907 the Atchison, Topeka and Santa Fe Railway
Company built a branch road from Raton to Des Moines.54
In 1931 the same company built a line from Felt, Oklahoma,
across Union county to Farley, New Mexico. This gives the
county a total of about one hundred fifty-six miles of
railroad. 55
Before any railroad was built in Union county, there
were three trails that crossed the county. One of these had
been the old Santa Fe trail; another was a wagon trail
from Springer, New Mexico, to Tascosa, Texas. There was
also a trail from the lower part of the county to Trinidad,
Colorado. 56 Today (1934) the county has about seventy
miles of oiled highway and more than three hundred miles of
graded and maintained dirt roads.
Farming within the last twenty years has become rather
important. Union county has 180,000 acres under cultivation.57 The principal crops are corn, beans, grain sorghums,
broom corn, and the small grains such as wheat, oats, rye,
and alfalfa. There are about six thousand acres under
irrigation. 58
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63. Idem.
54. Cla.yt07t Citizen, April 4, 1907, p. 2.
66. Helen Haines, Hi8toT1/ of New Mezieo, pp. 258-269. New York: New Mexico
Historical Publishing Company. 189156. Colonel Jack Potter. Interview. January 14, 1934.
67. United States. Censu8. 1930. Vol. III. Part 3, p. 312 (Agriculture).
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I

Josiah Gregg was born in Overton County, Tennessee,
on July 19, 1806. His father Harmon [Harman] Gregg, a
Western pioneer, married a woman of Pennsylvania, Susannah Schmel[t]zer.1 Harmon Gregg was a son of Jacob
Gregg and Polly Hatcher, and Jacob Gregg was descended
from William Gregg I of Delaware who emigrated from Londonderry, Ireland, in the period 1680-1682 and landed at
-r--Pen""lllv,.ttia Archive., 3 Ser.. 18 century ( 29- vols. and index, Harrisburg,
1894-1899), XV. XVI. XVII, XXI XXIII, XXIV. XXVI, passim. Members of the
Schmeltzer. family may be found mentioned in the records ""pra.
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New Castle with his sons John, George, and Richard and a
daughter Ann. 2
William Gregg I, although he had lived long in Ireland
before his settlement in the American colonies, was not of
Scots-Irish lineage but was of clannish and pure Scottish
blood, having descended from Clan Gregor (Mac Gregor) of
the Scottish Highlands. s There is reason to infer that he
was born William Mac Gregor and that his family name was
changed to Gregg after Clan Mac Gregor was abolished by
parliament under Charles I in 1633.· The edict against the
Clan licensed anyone to kill a Mac Gregor on sight and to
receive a reward for the deed. 5 Members of the clan who
had preserved their highland integrity despite the persecution of James I and VI, took such names as Gregg (Greig),
Gregor, Gregory, Grigor, Gregorson, Grier, Grierson, and
others, and some of the. Mac Gregors emigrated to Ireland. 6
William Gregg I was the genarch in America of a line
of dynamic and gifted Greggs, several of whom gained distinction. 7 Two of them were exceptional: William Gregg of
South Carolina who introduced cotton mills in the Graniteville district, and General John Gregg of Alabama and Texas
2. Dictionary of American Biography (20 vols. and index, Charles Scribner's
Sons, New York, 1928-1937), VII, 598, 599; The EnC1/clopedia Americana (29 vols..
and index, Americana Corp., New Yor!<; & Chicago, 1944), XIII, 442.
3. I have traced Gregg family mottoes preserved by descendants of William
Gregg I of Delaware directly to Clan Gregor (Mac Gregor) of Scotland. This discovery, made with the aid of The Library of Congress, takes these Greggs back to
Gregor Alpin, third son of Alpin, who founded Clan Gregor. See Eyre-Todd'. High.
land Clans of Scotland.
The eldest son of Alpin, king of Scots, became Mac Alpin, and Mac Alpin is
an alternate patronymic of Mac Gregor.
Some biographers have inferred that because William Gregg I lived In Ireland
he belonged to the Scots-Irish families of Ulster; but this assumption is without
foundation, and although some of these Greggs married Irish nationals they were
highlanders by blood and custom.
4. Frank Adam, The Clans, Septs, and· Regiments of the Scottish Highlands
(W. & A. K. Johnston, Edinburgh & London, 1924), 78-79; A. W. Dellquest, These
Names oj Ours; A Book oj Surnames (Thomas Y. Crowell Co., New York, 1938),
209-210; George Eyre-Todd, The Highland Clans oj Scotland (2 vols., D. Appleton
& Co., New York, 1923), I, 166-172.
5. George Eyre-Todd, op. cit., I, 166-172.
6. Ibid., I, 172.
7. Howard T. Dimick, "Visits of Josiah Gregg to LOUisiana, 1841-1847" In The
Loui.oriana Historical QuarteTly, XXIX, No.1 (January, 1946), 3.
The writer's family is descended from four Gregg brothers of Virginia: Nathan,
James, William, and Samuel Gregg, descendants of William Gregg I. General John
Gregg was also descended from this Virginia family.
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whose death near Richmond, Virginia, on October 7, 1864,
was regarded as a calamity by the officers and men of the
Confederate arms, many of whom wept while escorting the
body to the cemetery.8 Josiah Gregg's fame, in his own field,
is no less soundly established. 9
II
Josiah Gregg lived in the vicinity of Fort Cooper, Missouri, until he was nineteen years old when his parents
moved to Jackson County near the present site of Independence. lO As a lad Josiah Gregg wanted to study medicine but
could not arrange such a study in his backwoods environment. When his health became affected at the age of twentyfour, he joined a Santa Fe caravan on the advice of his
physician, and in the years from 1830 to 1840 he made a
number of trips to and from Santa Fe, residing for much of
the time in Santa Fe where he was engaged in the mercantile
business.u His last journey to Santa Fe was made in the
spring of 1839,12 and early in 1840 he set out for Van Buren,
Arkansas, where his favorite older brother John Greggwas
a partner in the firm of Pickett & Gregg. lS He made business connections in the United States, quit the Santa Fe
trade, and in 1844 went to New York where he found a pub8. Charles W. Field, "Campaign of 1864 and 1865" in Southern Historical Societtv Papers, XIV, 558; E. L. Sykes, "Burial of General John Gregg in Mississippi"
in C""'federate Veteran, XXII,No. 10 (October, 1914), 463-464.
9. Josiah Gregg, self-educated except for his medical studies, impressed the
leading scientists of his day. Ferdinand Roemer in his Te",as, 32 (footnote), refers
to him as "the eminent Gregg, author of 'The Commerce of the Prairies'."
Gregg's book, which Bold several editions. was translated into German, and Was
one of the leading works on commerce of its day, and is now one of the important
items of Americana.
10. Dw.ry & Letters of Josw.h Gregg, 1840-1847, ed., M. G. Fulton (University of
Oklahoma Press, Norman, 1941), 10. Cited hereinafter as Dw.ry & Letters, I.
11. Ibid., I, 43; Howard T. Dimick. "Visits of Josiah Gregg to Louisiana, 18411847," loco cit., XXIX, 4.
12. John and Josiah Gregg to Commanding Officer of Dragoons Escorting the
Santa Fe Caravan, May 12, 1839. By courtesy of the Division of Manuscripts, The
Library of Congress. On 'May 12, 1839, Josiah Gregg, who was en route to Santa Fe
in_company of his .brother.John Gregg,. had .reached Camp .Holmes near Coop Timbers
on the Santa Fe trace. The food was running low and the Greggs were looking for
buffaloes.
See Notes and Doc.1iments this issue of the Review for this letter in full as copied
from a photostat by Howard. T. Dimick and submitted for publication. Editor.
13. Josiah Gregg, Dw.ry & Letters, I, 43-69.
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lisher for his celebrated work Commerce of the Prairies; or,
Fe Trader . . .. Having launched
his venture as an author, he went to Louisville, Kentucky,
and there attended the Medical Institute of Louisville from
which he was graduated in March, 1846, with the degree of
M.D.14
Doctor Gregg "had"" intended to return to the Santa Fe
trade after graduation, but was persuaded in June to act as
guide and interpreter for a mounted regiment from Arkansas under command of Colonel Archibald Yell. The regiment
marched for the Mexican border, and at San Antonio was
attached to the division of Brigadier-General John E. Wool
which was known as the "Army of Chihuahua."15 Gregg
served with the American forces in the Mexican War until
June, 1847, when he paid a visit to the United States.16

The Journal of a Santa

Having completed his business at New York and Philadelphia, he made a leisurely return to Louisiana where he
remained at the plantation home of his brother John near
Shreveport until November. 17 At New Orleans he embarked
on the government steamer Ashland, reaching Brazo de Santiago, Mexico, in December. 18
Making his way to Saltillo, which he had visited while
in the military service, he settled down to the practise of
medicine which he continued as a physician of growing
repute until the following December. 19 Ever since returning
to Mexico he had planned to visit California, and news of
gold mining north of San Francisco hastened his decision to
begin the journey. Leaving Mexico City in April, 1849, he
14. Ibid., J, 123-156, 159-192.
15. Ibid., J, 251-299; Dictitmary of American Biogra.phy, VII, 598.
16. Diary & Letters oi Josiah Gregg, 1847-1850 (University· of Oklahoma Press,
Norman. 1944), 33-182. Cited hereinafter as Diary & Letters, II. Gregg'a aojourn in
the United States was brief and would have been terminated aOOner had it not been
for a virulent epidemic of yellow fever in New Orleans which caused him to turn
back up Red River for a visit to his brother'a plantation home in Caddo Parish,
Louisiana.
17. Ibid., II, 168-182; public records of Caddo Parish. Louisiana. John Gregg
in 1847 owned a email· plantation and 14 negro alaves. He aPllears to have been en·
gaged in raising stock as well as cotton.
18. Josiah Gregg, Diary & Letters, II, 181-193.
19. Ibid., II, 202-237.
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traveled to Mazatlan where in July he took a steamer bound
for San Francisco, landing there about September 1.20
Soon after arrival in California, he went to the Trinity
River mining settlements in the vicinity of Big Bar. 21 From
the settlements in November he led a party of explorers
toward the mouth of the Trinity River to ascertain the reality of a bay described by Indians as receiving the waters of
the Trinity. The party consisted of Gregg (captain),
Thomas Seabring, David A. Buck, J. B. Truesdell, - - Van
Duzen, Charles C. Southard, Isaac Wilson, and Lewis K.
Wood. 22
The adventurers discovered the bay [Humboldt Bay]
on December 20, but could not agree among themselves on
the best route to be followed on the return trip to civiIization. 23 Since neither faction would yield, the party divided
into two groups each of which selected a different route for
the return trip. Gregg with Van Duzen, Southard, and
Truesdell followed the Pacific coast for a short distance
southwardly and then turned inland to reach the Sacramento
Valley. Wood, Seabring, Buck, and Wilson proceeded up
Van Duzen's Fork and near its head turned southwardly
toward Sonoma Valley and San Francisco. 24 So far as known
the two factions did not meet on the return trip.
Gregg's party encountered severe exposure and hardship and made slow progress. The death of Gregg occurred
on February 25, 1850, while he was riding with his companions near Clear Lake (now in Lake County, California).
He suddenly fell from his horse and died in a few hours
without speaking. .He was buried in a grave dug with sticks
and covered with stones to prevent the depredations of wild
20. Josiah Gregg to Dr. George Englemann, February I, 1849; Gregg to Dr.
George Bayless, June 30, 1849; Diary & Letters, II, 285-287, 335, 340, 346.
21. Maurice G. Fulton, who edited Gregg's Diary & Letters, gives Big Bar as the
probable vicinity of the settlement on Trinity River to which Gregg went after leaving
San Francisco. The writer has no additional data on this locality. See Diary &
Letters, II, 361 (footnote).
22. -Wood!Bnccount~of the ·journey-·toHumboldt Bay giv€s. the· names of_the.eight
persons of the party of explorers, but does not give the first name of Van Duzen.
23. Wood's account of the discovery of Humboldt Bay; Owen C. Coy, "The Last
Expedition of Josiah Gregg" in The Southwestern Historical Quarterly, XX, 41-49,
The Spaniards called the bay Triwidad-the name given it by Bodega in 1775.
24. Wood's account. See Diary & Letters, II, 361-3'19.
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animals. But the location of his grave was an unmarked
one in the wilderness, and, so far as known, was never afterwards found. 25
III
The news of the death of Josiah Gregg reached his
brother John in Louisiana in May, 1850, in a letter from
Probst, Smith & Company of San Francisco, but the letter
contained no details of the death. In. fact, the historiographer is impressed by the scantness and inadequacy of
the data on Gregg's death, as well as by the reticence of the
members of the faction which accompanied Gregg on the
return trip,26
John Gregg promptly conveyed the news of his brother's death to Philip A. Hardwick, his brother-in-law, who
was about to go to California on a business trip.. For months
thereafter John Gregg made an effort to ascertain details of
the death and to locate Josiah's notebooks, papers, and personal effects. He wrote to several persons and firms in California, requesting information, but in January, 1851, he
wrote to Mrs. Philip A. Hardwick (Margaret Gregg) that
he had. been unable to learn anything about the death or to
locate his brother's notebooks and personal effects. Philip
A. Hardwick had gone to California in May, 1850, but in
September of that year he had heard nothing from Josiah
Gregg and had no confirmation of his death. 27
The newspaper reports of 1850, announcing the discovery of Trinidad [Humboldt] Bay, -contained occasional
references to the death of Captain Gregg, but the accounts
are of no value in attempting to ascertain the' cause of
Gregg's death or to learn the significant circumstances
which preceded it. In a general way they attribute death
to exposure and exhaustion, asserting that Gregg's "physical
powers sunk" under the hardships of the expedition, and
they mention his "debilitated" condition. As a matter of
25. Dimick, "Visits of Josiah Gregg to Louisiana," loco cit., XXIX, 5; DiaT1/ &
Letter., II, 379.
26. John Gregg to Philip A. Hardwick, May 13, 1850, Diary & LetteTB. II, 354.
27. Gregg to Hardwick, May 13. 1850; John Gregg to Dr. George Englemann,
Dece;"ber 24, 1850; John Gregg to Mrs. Philip A. Hardwick, January 6, 1851; Philip
A. Hardwick to Mrs. Hardwick, September 21, 1850: Ibid., II, 356-360.
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fact, Josiah Gregg had suffered from delicate health as a
young man, and there is no doubt that he was ill at the time
of undertaking the expedition to the bay. It is probable
that his associates were impressed by the fact of illness during the exploration; but of details there are none in the
newspaper reports. Yet it must not be overlooked that Gregg
was a hardened explorer and traveler used to living on scant
food when that was necessary, and in no danger of "sinking" after a few days of hunger. The newspapers of California which first carried the story of the discovery of the
bay and the death of Gregg were probably influenced in
their accounts of the death by statements of Charles C.
Southard, a member of Gregg's faction, who appears to
have established the opinion that Gregg died of starvation. 28
In 1856 Lewis K. Wood published his account of the discovery of Humboldt Bay, a circumstantial narrative of the
expedition from the Trinity River mining settlements to the
locality where the party divided into two factions and went
separate ways. Wood's account attributes the death of
Gregg to starvation. Wood's account, however, is admittedly
based on what Wood was told about Gregg's death by
Charles C. Southard, since Wood was not a member of
Gregg's faction on the return trip and was not present when
Gregg collapsed. It is probable, therefore, that Southard impressed on Wood his own opinion that Gregg died of starvation. According to Southard, Gregg's faction had been without "meat" for a few days, and had lived meanwhile on
herbs, nuts, and acorns. 29
In 1915 Owen C. Coy, engaged in research work in
California, came across records of the expedition to the bay,
including Wood's account of the death of Gregg. Coy published an article on Josiah Gregg's last expedition, but
quoted Wood's narrative on the point of Gregg's death and,
unfortunately, made it appear that the person quoted was
present when Gregg died. 30
- -28.-- Alta-Californian, -March-7,-1850; The Arkansas Gazette and Demoerat, May 17,
1850; The Liberty (Mo.) Tribune, May 31, 1850; op. cit., 351-355. Coy gives the first
article supra as appearing in Alta CalifOTnia (1).
29. Wood's account first appeared in The Humboldt (CaL) Times, April 26.
1856; Owen C. Coy, "The Last Expedition of Josiah Gregg" in loco cit., XX. 41-49.
30. Ibid., XX, 41-49.
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In 1941 the first part of the Diary & Letters of Josiah
Gregg was published in Oklahoma with the cooperation of
Claude Hardwicke of Liberty, Missouri, who was custodian
of Gregg's personal diaries and other records. The second
part of these valuable records was published in 1944, and
in the second volume there is an account of Gregg's death
based on the newspaper reports and on Wood's narrative
with Wood's familiar statement that Gregg died of starvation. 31
IV
Because eyewitness narratives of the death of Gregg
have not been available, some writers have accepted the account of Wood's, and others have attempted to make it appear that Wood was present when Gregg died. Wood's account has found its way into the publications of several
historical societies. 32 The most recent use of Wood's account to show that Gregg died of starvation is in an article
by Percy Montgomery quoted in a popular California magazine. According to the editors, Montgomery died in San
Francisco in July, 1946. In the article Montgomery worded
Wood's account in such a way as to imply that Wood was
present when Gregg fell from his horse and died in two
hours from starvation. 33
So far; as Wood's account of the death of Gregg attempts
to assign the cause of death, it is merely hearsay and is
based on the statements made to Wood by Charles C. Southard, an eyewitness of Gregg's death. But there is no record
to show that Southard had any knowledge of medicine or of
death beyond that of the average layman of his day; his.
opinion is on that account a lay opinion of death and, as
such, carries no weight. Even Southard's observations of
the incident and of the surrounding circumstances are scant
and unsatisfactory; but on that point it is well to remember
that the explorers of Gregg's faction were suffering from
31. The University of Oklahoma Press, Normart. The Press is the publishing
division of the university.
32. Wood's account has been reproduced or quoted in the following publications:
Register of the Kentucky State Historical Society, VI, 19.32; The Southwestern Historical Quarterly (The Texas State Historical Association), XX, 41-49; Hillett's History of California. III, 817-832.
33. Sun.set, The Pacific Monthly, 96, No.6 (June, 1946), 5.
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hunger, exposure, and fatigue, and probably also from disappointment that the route chosen by them had not brought
them to the Sacramento Valley by February 25. Their
ability to observe closely, in truth, their very inclination to
observe details, was affected by their weariness and frustration. 34
Wood, so far as known, had no knowledge of medicine
or of death other than that of a layman, and his opinion of
the cause of Gregg's death is a lay opinion and has no more
weight than Southard's. Besides, Wood's account was first
published about six years after Gregg's death, and there is
the probability that faulty memory may have modified his
reference to Gregg's collapse and death. 35
V
The want of competent observation of Gregg's death
raises many questions pertinent to any historical investigation of death, especially where the cause is in doubt. One
may ask with point whether or not Gregg had complained
of headaches or other pains before his collapse. With as
much point one may inquire into his irritability and uncharacteristic abuse of his companions on the exploration
trip to the bay as recorded by Wood. Did all the members
of his faction agree that he died of "starvation," or were
they instructed on that point by Southard? Why did none
of the survivors of Gregg's faction make a statement for
publication about the death? Did Gregg make any effort
to speak to a member of his faction before death, and what
did he try to say? The account of Wood's states that he died
in a few hours without speaking. Was Wood's statement
founded on Southard's personal opinion, or did the other
two members of Gregg's faction &upport it? These are indeed but a few of the questions with which the investigator
is faced.
The questions are not without bearing in the light of
medical opinion obtained by the writer. In unofficial- med34. Dimick, loco cit., XXIX, 5 (footnote).
35. A lapse of six years between the time of Southard's statements to Wood and
the publication of Wood's account might ca\tse errors in Wood's reco\lection of Southard's statements.
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ical discussion with physicians, the writer has elicited the
opinion that Gregg's death, as based on the description
given by Southard to Wood, is not consistent with a death
from starvation. 36 Certain varieties of acorns, it was said,
contain chemical compounds which tend to increase human
blood pressure. 31 If the eater of acorns has hardening of
the arteries, increased blood pressure is dangerous, and may
lead to a cerebral hemorrhage (stroke) .38
The account of Gregg's collapse and death as recorded
by Wood is suggestive of a stroke (cerebral hemorrhage),
but the details are so scant that it is impossible to assign
this as a tentative cause of death. It seems fairly certain,
however, that.a sudden organic attack, such as a stroke, a
heart attack, or other organic seizure, caused Gregg to collapse. The attack may have been superinduced by exposure
and exhaustion. Since there was no medical aid at hand
and no means of reviving Gregg, he died in a few hours.
But there is no foundation for the assertion that he died
of starvation. 39
VI
The conclusion is unavoidable that the death of Josiah
Gregg remains a historical problem, and will probably so
remain.
Wood's account can not be accepted as having historical
weight. Wood as a layman was not competent to give a
medical opinion or to determine a cause of death; and
Wood's data were based on hearsay.
Southard, who related the incident of Gregg's death to
Wood, was also a layman, and had no competency to give
a medical opinion or to determine a cause of death. His
opinion has no more weight than Wood's.
36. This is the unofficial medical opinion of Dr. George B. Dickson, physician,
surgeon, and ass9.ciate, of the North Louisiana Sanitarium. Shreveport, Louisiana.
Gregg's abusive language to his companions is mentioned by Wood. See Diary &
Letter., II, 313.
37. Idem. It is not known what varieties of acorns were eaten by Gregg.
38. The references to Gregg as the "old gentleman"' and the Hold man" in
Wood's narrative indicate that he was prematurely ,old at forty-three years. In
Josiah Gregg's branch of the Gregg family there have been case. of arterial disease
and .enility.
39. According to unofficial medical opinion, Gregg's death does not resemble a
clinical picture of death from starvation.
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The details and circumstances of the death as known
are not consistent with modern medical knowledge of death
from starvation. 40
The probability of death from a cerebral hemorrhage
finds some support in the premature old age of Gregg at
forty-three years as well as in the known susceptibility of
these Greggs to arterial disease and senility.41
But a possibility remains which can not be ignored:
the possibility that the death of Josiah Gregg was in fact
homicidal.
Wood in his account relates an incident in which Gregg
narrowly escaped injury or even death at the hands of angry
members of the exploration party whom he had abused with
"insulting" language. 42 It is not beyond possibility that
such an incident would rankle in the minds of some of those
who were Gregg's targets-perhaps in the mind of one of
the members of his own faction on the return trip. Fierce
quarrels and prolonged enmities were fairly common among
pioneers, and they were more likely to occur in situations
where the tempers of men were tried by exposure, hunger,
and fear. If Gregg's death were homicidal, it would explain the disappearance of his notebooks and personal effects, for they would probably have been buried with him
as a precaution by the killer. So, too, would it explain that
unlikely story of death by starvation. Since there were only
three surviving members of Gregg's faction and since they
remained reticent about the death, making no statements
for publication except Southard's scant statements to Wood,
the possibility of homicide must remain. The Gregg family
40.. Report to the Editors of The Saturday Evening Post, "Don't Forget How
They Starved' Us," by Major Livingston P. Noell, Jr., Medical Corps, U. S. Army
Air Forces; Executive Document No. 23, 2d Ses., 40 Congress, 1867-1868, Vol. 8,
876-377, 629-634.
Dr. Noell, Jr., calls attention again to the disabilities and diseases suffered by those
who starve to death; in the Civil War these diseases were encountered at Camp Sumter.
Andersonville, Georgia, and although they are differently described by the doctors of
1864, they are still recognisable today.
- ·DoctorNoell~ Jr~. riferiliOll"Ef "these: beriberi;- -liypo-proteihemia, scurvy, pellagra,
ariboflavinosis, and blindness from Vitamin A deficiency.
41. Gregg's irritability and foul temper on the expedition to Humboldt Bay may
have been indicative of high blood pressure from arterial deterioration.
42. Diary & Letters, II, 373. Wood's narrative may' be consulted in any available
publication mentioned in this paper.
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could never ascertain details of the death nor recover Josiah
Gregg's notebooks and other effects.
Certain it is that the account of Wood, so readily accepted in the past, can no longer be relied upon by historians
to explain the cause of the death of Gregg.

BLACK-ROBED JUSTICE IN NEW MEXICO, 1846-1912
By

ARIE POLDERVAART

CHAPTER

VII

TRAGEDY STALKS THE BENCH

Having ignored Kirby Benedict's request for reappointment, President Andrew Johnson designated a Civil War
hero as the next chief justice of New Mexico. This military jurist was none other than Brigadier General John
P. Slough who as colonel in the Colorado Volunteers had
turned back the advancing forces of the Confederacy in the
Battle of Apache Canyon north of Santa Fe in 1862.
Matthias Slough, his ancestor, was the first colonel named
by General George Washington after the latter had been
chosen commander-in-chief of the Colonial forces. Judge
Slough's father was General John P. Slough of Ohio.
John P. Slough, Jr., came west to Denver from Ohio
in 1856 to practice law. When the Civil War broke out he
raised the First Colorado Volunteers, under direction of Governor William Gilpin of Colorado, and received a commission
as its colone1,1 His force, augmented to some 1,312 men by
the addition of Lewis' battalion of the fifth regular infantry,
Ritter's battery of four guns, Claflin's battery of four small
howitzers, Ford's company of the Second Colorado Volunteers and, later, the Fourth New Mexico Volunteers, lIloved
southward into northern New Mexico.
On March 28, 1862, Colonel Slough's command reached
the neighborhood of Glorieta and Apache Canyon where
contact was made with a detachment of Brigadier General
H. H. Sibley's advancing Texas Confederate troops. At
first the southerners under command of Colonel W. R.
Scurry drove Slough's men back a couple of miles. But
Slough had meanwhile sent a force of about four hundred
!!!ce_n_uIlder Major J. M. Chivington, guided by Colonel
1. William Clarke Whitford, Colorado volunteer8 in the Civil War (Denver, State
Historical and Natural History Society. 1906). p. 47.
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Manuel A. Chavez and James L. Collins of Santa Fe, to
reconnoiter the strength and nature of the Confederate
forces. After a march of sixteen miles these men came to
a place overlooking the canyon and from there they located
a wagon-train corralled closely to a small stream in the
canyon. The entire train, which included the major supply
of the Confederates' ammunition and supplies together with
all the animals and sixty-four wagons, was destroyed. This
action deprived the Texans of essential war equipment and
their food supply. Scurry's forces were soon forced to
withdraw in the skirmish which followed .and make a hasty
retreat to Santa Fe, which was abandoned shortly thereafter; they continued the retreat down the valley of the
Rio Grande.
Though Slough proved to be an able military commander, his men did not fully trust him, largely, it seems,
because of a certain coolness of demeanor which was mis-·
understood by them. Ovando J. Hollister, an intelligent
and observant soldier in the First Colorado Volunteers, kept
a diary while he was in the service. In this he relates an
incident which illustrates this characteristic in Slough's nature:
We fell in and gave the Celonel three cheers and a tiger. He
raised his cap, but did not speak. How little some men understand
human nature. He had been our Colonel for six months, but never
become known to us, and on the eve of an important expedition, after
a long absence, could not see that a few words were indispensable tQ
a good understanding. He has a noble appearance, but the men seem
to lack confidence in him. Why, I cannot tell-nor can they, I think.
His aristocratic style savors more of eastern society than of the freeand-easy border, to which he should have been acclimated, but that
is bred in the bone. 2

The distrust apparently went so far, unjustified of
course, as to lead to actual suspicion of his loyalty to the
Union cause, partly due to his former political affiliations.
One of his captains years afterward admitted that he had
watched the Colonel closely during the Battle of Pidgeon's
Ranch at Apache Canyon and that if he had discovered any
2.

Ibid., p. 102.
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movement or order by his commanding officer intended to
be favorable to the enemy, he would have shot him on the
spot.
After Colonel Edward R. S. Canby, Slough's immediate
superior, learned of the Confederate defeat at Apache
Canyon, he sent orders to Slough to return to and protect
Fort Union, and much against the wishes of both the colonel
and his troops, their army fell back to the fort, arriving
there on April 2nd. -Upon reaching this base, with Colonel
Canby's orders successfully executed, Colonel Slough resigned his commission because of his disgust at not having
been permitted to pursue the Confederates down the Valley.3
Soon afterward, however, the success of the colonel's
expedition reached the ears of President Lincoln. Slough
was called to Washington by the president, and was named
military governor at Alexandria, Virginia. Here he had
command of the reserve forces detailed for the protection
of the national capital. On August 25, 1862, he was commissioned a brigadier general. He left the service with an
honorable discharge three years later, August 24, 1865.
Shortly before he left the military service he served as one
of the pallbearers at the funeral of President Lincoln.
General Slough was appointed chief justice of the New
Mexico Supreme Court in March, 1866. At the July session
of the first judicial district court in 1867, Judge Slough entered one of his most important judgments in a case involving the political status of the Pueblo Indians. In this he
declared these First Americans to be citizens of the United
States. The decision was later sustained on appeal to the
Supreme Court in the case of United States v. Lucero, 1
N. M. 422, in an opinion written by Judge Slough's successor, Chief Justice John S. Watts.
General Slough made a good trial judge, and one who
was not afraid of hard work. During the July, 1867, term
he disposed of an amazing number of cases while sitting
-as-judge--of the -Territorial-district court and .the-·New-Mexican reported that on the United States district court docket
alone there were about 250 cases, nearly half of them being
8.

Ibid., P. 127.
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indictments covering violations of the revenue law. "Great
credit is due to the Hon. John P. Slough," observed the same
writer, "for the manner in which he dispatches business
and for the fairness and impartiality of his decisions." 4
Judge Slough held a great advantage over many of his
predecessors in knowing how to work with the military authorities and instead of holding their enmity he had their
full support. Not only had the removal of Brigadier General Carleton cleared the way for better relations between
military and civil authorities, but even more the judge's
personal prestige as a military commander secured for him
the finest cooperation from the military personnel. An
example of this collaboration is exemplified in an important
conviction for selling liquor to Indians which resulted in a
sentence of one year imprisonment. In this case the military
authorities had arrested the offender, had promptly turned
him over for trial to the civil officials, and later had aided
in providing evidence during the course of the trial.
During his tenure as chief justice, General Slough was
member of a committee in charge of dedication ceremonies
at laying the cornerstone of the Civil War monument in the
Santa Fe plaza. The governor of Colorado, the soldiers of
the Colorado regiments, and the people of the Territory of
Colorado generally were invited to participate. The judge
likewise served on a citizens' committee to cooperate with
the Union Pacific Railway toward extending the railroad
from its line of the Smoky Hill River in Kansas through
New Mexico to San Francisco. To Chief Justice Slough also
should go the credit for discovering the capabilities of
Samuel Ellison; historian and territorial librarian. Judge
Slough appointed him as United States commissioner in
1867, the first such officer to be appointed charged with the
difficult task of enforcing the peon act of March 2, 1867,
abolishing and forever prohibiting the voluntary and involuntary servitude or labor of persons as peons in the liquidation of their debts or other obligations. 5 Ellison later
TRAGEDY STALKS THE BENCH
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New Mexican, Aug. 10, 1867.
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served in various capacities for the Territorial legislature
and as librarian from 1881 to 1889.
Late in the 1850's a hard-headed Kentuckian named
William Logan Rynerson walked to California along the
Oregon Trail, prospected for gold in the Golden State and
read some law. He enlisted in the California Volunteers at
the outbreak of the Civil War and served until he was mustered out as captain in 1866. Then he moved to Mesilla in
Dona Ana county, New Mexico, and promptly became involved in that county's turbulent and bitterly partisan political controversies as a member of the Republican party.
He was admitted to the bar and practiced in the county until
his death in 1893.
In December, 1867, Chief Justice Slough thoughtlessly
made some bitter and slurring statements concerning Captain Rynerson, who was then serving as a member of the
Territorial legislature, which reflected upon Rynerson's
services as an officer in the army. Rynerson quickly heard
all about these remarks and hastened to La Fonda (the old
Territorial hostelry by that name) where Judge Slough was
accustomed to spend his spare time. This was late in the
evening on December 15, 1867. Rynerson encountered the
chief justice in the billiard room of the hotel and demanded a
retraction. Instead of giving any signs of immediate satisfaction, the judge reached for his derringer upon seeing the
enraged lawmaker from Dona Ana county. Rynerson, observing this move, drew his firearm and shot, killing the
judge instantly.
The tragedy caused a great deal of feeling in Santa Fe.
Rynerson was tried for murder, but he was acquitted on the
ground of having acted in self-defense.
The judge's widow sought for two years to recover on a
$5,000 life insurance policy. Payment was refused because
of the circumstances surrounding the judge's death, but
early in 1870 the company was compelled to pay the full
amount as the result of legal action.

TRAGEDY STALKS THE BENCH
CHAPTER

291

VIII

THE OUTLAW DUSTERS

The unexpected death of Judge Slough gave President
Johnson responsibility for making a second appointment to
the chief justice's post in New Mexico in a little over one
year. He named John S. Watts, a man well acquainted with
New Mexico and its problems, who had already served the
Territory as an associate justice on the Supreme Court from
1851 to 1855, and as Territorial delegate to Congress from
1861 to 1863.
From the very start of his career on the bench Judge
Watts displayed a stern disposition toward bringing to justice alleged criminals whom he knew or felt were violators
of the law. His determination in this respect was carried so
far that it later brought him into serious disagreement with
his contemporaries on the bench.
On one occasion, while serving as chief justice early in
1869, Judge Watts indignantly dismissed a jury and ordered
its members never to serve in his court again, because in
spite of his instructions they had brought in a verdict of
innocent in the face of all the evidence pointing toward infraction of the revenue laws by the accused.
In 1852, Judge Watts wrote a far-reaching opinion in a
case which tested the jurisdiction of the Territorial Supreme
Court. 1 The question presented was whether authority had
been conferred on the court to issue writs of mandamus to
probate courts. Judge Watts pointed out that the Supreme
Court of the Territory owed its existence to the Organic law
of Congress approved September 9, 1850, and that it was
necessary to turn to that act to determine the extent of the
court's jurisdiction. He then reviewed the enactments of the
legislative assembly and came to the conclusion that the
powers of the Supreme Court to issue these writs was limited to cases where it became necessary to do so in aid of its
appellate jurisdiction, and that it was the district courts
which held jurisdiction over judgments of the probate courts
under the sections of the Kearny Code relating to revenue.
1.

Territory v. Ortiz, 1 N. M. 5.

292

NEW MEXICO HISTORICAL REVIEW

Judge Watts' opinion in this case is also of interest in
that it enunciates a policy for non-interference by the
Supreme Court in the manner in which the business of the
district courts was being conducted by the trial judges.
Quoting Judge Watts :
The jurisdiction and power of the district judge . . . is a point
upon which we intimate no opinion; each district court must settle for
itself its jurisdiction and power, subject to the review of this court as
a supreme appellate tribunal.2

Despite Judge Watts' pronouncement in the Ortiz case,
the judge later took serious exception to the judicial actions
of Judge Brocchus who had succeeded him on the supreme
court bench under appointment from President Franklin
Pierce. Judge Watts returned to Santa Fe when he left the
court and resumed the practice of law.
In 1861 Watts was elected delegate to the thirty-seventh
Congress over Don Diego Archuleta. His two years in Washington were marked with great industry in behalf of the
people of New Mexico, and he was fortunate in enjoying the
full confidence of President Abraham Lincoln.
When Congress was about to pass a special Union war
tax, Watts secured exemption from the tax for New Mexico
by agreeing to pass up the Congressional appropriation for
completing the Territorial capitol and penitentiary. Through
his influence with the administration Watts also secured
appointment of Dr. Henry Connelly as governor of New
Mexico, succeeding Governor Abraham Rencher in the summer of 1861, and of Miguel A. Otero I, his predecessor in
Congress, as secretary of the territory, replacing Alexander
Jackson, who had joined the Confederate army. Since Otero
was a Democrat his appointment by the president upon
Watts' recommendation indicates the utmost confidence
which President Lincoln had in the delegate from New
Mexico. However, because of his southern inclinations,
Otero was not confirmed by the Senate and he served only
-from. AprH untiISeptemoer~ 186l.
Judge Watts himself was a strong Unionist and upon
outbreak of war he immediately took an active part in
2.

Ibid., at pp. 16-17.
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equipping troops for the Union army. There were a few
merchants in Santa Fe who were known southern sympathizers, but aware of the strong Union sympathies of both
Judges Watts and Benedict, whose power and influence were
thoroughly respected, they suppressed any outward signs of
their alliance with the Confederate cause. Judge Watts' surprising tolerance of these men and of Otero, however,
brought forth considerable criticism of the New Mexico delegate. As an illustration, S. B. Watrous, rancher from near
the confluence of the Mora and Sapello Rivers, was severely
critical of Watts' attitude. He wrote a letter to the Secretary of the Interior in January, 1863, in which he complained
that,
The people feel confident, that the Watts policy of sustaining
secess.[ionist] sympathizers in office, to save the Union, is played completely out, and Watts, its Advocate, is played out with it. He is
politically dead, dead, dead, in this Territory.3

Whether Watrous' supposition was correct is not certain, but the fact that Judge Watts was not a candidate for
re-election tends to indicate that he realized his political
strength was waning. At the close of his term he again
returned to Santa Fe and resumed practicing law.
Due to a change in the time for convening of Congress
no territorial delegate had been elected in time to qualify
for the 1867-68 session of Congress, so Governor Robert B.
Mitchell, using considerable secrecy, prevailed upon Judge
Watts to act as the delegate ad interim. In due course Judge
Watts disappeared from the Territory, and while rumors
grew concerning his designation by the governor, Judge
Watts made his appearance in Washington. In lieu of the
customary credentials certifying to his election, Judge Watts
presented the following letter from the governor to the
House of Representatives:
Executive Office, Territory of New Mexico,
Santa Fe, N. M., March 13, 1867.
Sir: The Territory of New Mexico having no delegate in the Congress of the United States in consequence of the change of time for
the meeting of Congress, and the Territorial Legislature having failed
3.

Reeve, Frank D., "The Federal Indian Policy in New Mexico, 1858-1880,"
vol. 13, p. 58.
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to change the election laws of the Territory, so as to enable the people
to elect a Delegate before the first Monday in September next, leaving
us entirely without representation in Congress:
In view of these facts, I, Robert B. Mitchell, Governor of the Territory of New Mexico, do appoint John S. Watts, Delegate or Agent of
the Territory of New Mexico during the interregnum, and until a
Delegate is elected by the people at their annual election in September
next and qualified, and ask for him the pay and emoluments of said
position. If, under the rules of the House of Representatives and the
laws of the United States, he cannot receive pay for his services, I
most respectfully ask that he may be admitted to the floor of the House
of Representatives without pay as the agent of the Territory for the
purpose of procuring such legislaticn as may be necessary for the
interest and welfare of the Territory.
In testimony whereof I have hereunto set my hand and the great
seal of the Territory this 13th day of March, A. D., 1867.
ROBERT B. MITCHELL,
Governe,r of New Mexico. 4

After a brief debate upon the question of whether this
communication should be referred to the Committee on Elections or tabled, the latter course was adopted, the sponsors
of both views being agreed that Judge Watts could not be
seated in any capacity on the ground that the governor had
no such power of appointment.
Named the followi.ng year as chief justice of the New
Mexico Supreme Court, Judge Watts took his oath of office
on August 5, 1868. Judge Houghton administered the oath
and Judge Benedict presented the commission.
In connection with the judge's policy of uprooting outlawry in the Territory, which quickly manifested itself upon
his resumption of judicial duties, it is interesting to observe
his opinion in the case of Garcia v. Territory, 1 N. M. 415.
Judge Watts here held that "whipping" was not a cruel and
unusual punishment for the crime of stealing mules. Said
he:
All punishment is more or less cruel, and the kind of punishment
to be inflicted upen criminals to induce reformation and repress and
deter the thief from a repetition of his larcenies has generally been
lefHo tnes-ouIlif<fis-cretion-of the" law-making "power. In old comrIlUnities where law and order prevail, and some security exists for property
in the honesty of the people, the mild remedy of imprisonment for
4.

CO'rl.qressi""uU a:obe. 40th Cong.. Jot Se.s. (1867). p. 499.
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theft is usually adopted, but in new countries without jails, with many
opportunities for thieves to steal and escape with their plunder, and
no secure jails in which to confine them when convicted, a pressing
necessity for the adoption of the punishment of whipping for the
offense of larceny exists. 5

In another case settling a major question of his day,
Judge Watts wrote a lengthy opinion analyzing the status
of the Pueblo Indian in American law. He held in this case
that these Indians of New Mexico were, at the time of the
Treaty of Guadalupe Hidalgo, citizens of Mexico, and by
virtue of the provisions of the treaty became citizens of the
United States by their failure to elect to retain Mexican citizenship. For this reason, he concluded further, their property rights were guaranteed equally with those of other
erstwhile Mexican citizens in this country.6
Judge Brocchus who succeeded Judge Watts after his
original appointment as an associate justice was no ordinary
man. As early as 1851 he had served as associate justice
of the Supreme Court of Utah under appointment from
President Fillmore. He made himself'quite a reputation one
day when he walked into the Temple pf the Mormons, who
at that time fairly . w ell-controlled the policies of local government throughout Utah Territory, and in the presence of
Brigham Young verbally mauled the Book of Mormon, its
teachings and its practices, in language which ran -like
icicles down the Mormons' backs. When the judge had concluded his tirade, as Twitchell once described it,
~he silence which greeted his retirement from the speakers' stand
w_as melancholy in the extreme, and Brocchus was only awakened to a
full sense of his situation when he heard the thunderous tones of the
giant Brigham denouncing his temerity in pronouncing judgment upon
God's chosen people within the very pale of the temple.

When Young concluded his forceful rebuttal to Judge
Brocchus' remarks, even the judge conceded that there were
some features of Mormonism which are "pleasing to the
fancy and delightful to the flesh." 7
Garcia v. Territory, I N. M. 415, at pp. 417-418.
United State.• v. Lucero, 1 N. M. 422.
7. R. E. Twitchell, "Address," in N, M. Bar Association, Minute., 1895 (Santa
Fe, 1895), p. 18.
5.

6.
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Brocchus came to New Mexico as associate justice in
1854. He was very well liked within his own district which
at that time had its headquarters in Taos, but Judge Watts'
opposition brought about some unfortunate developments.
To this, too, should be added the fact that during the judge's
first term, Brocchus incurred the ill will of the attorney general, Theodore D. Wheaton.
Judge Brocchus was uncannily adept at using his fists.
Once, while holding court in Taos, as he was crossing the
plaza in elegant attire, his hands garbed in kid gloves, he
met Attorney General Wheaton in company of Kit Carson.
Brocchus stopped and with greatest cordiality shook hands
with Colonel Carson. Wheaton offered to complete the ceremony by putting his hand out too. Brocchus, aware that
Wheaton had been telling some tall tales about him throughout the Territory, looked Wheaton disdainfully in the eye and
grumbled, "You impudent scoundrel, have you the audacity
to offer me your hand ?" Wheaton took a pass at Brocchus
who deftly diverted the blow and in a matter of seconds "had
Wheaton's head in chancery" and was pasting the general
no end. Wheaton in telling about this incident in later years
remarked, "They called him a parlor judge; he was nothing
but a Baltimore plug-ugly."8
On another occasion Brocchus was standing on the J. L.
Johnson corner in Santa Fe when John T. Russell, the editor
of the Santa Fe Gazette who had been deriding the judge
incessantly in his paper, heaved into view from a door within
a few feet of him. Clad in immaculate attire, Judge Brocchus, engaged at the time in conversation with Attorney
General Merrill Ashurst, took a gracious bow toward
Ashurst, saying "Excuse me one moment, Judge," stepped
over a few paces and gave Russell two terrific punches in
the llOse. As Russell's friends were carting the victim off in
their arms, the Judge removed his gloves, tossed them into
the street alongside the plaza, and remarked, "There, you've
done"dirly work enough." "He then resumed his"conversation
with Judge Ashurst as though nothing had transpired. 9
8.
9.

Ibid., p. 20.
Ibid., PP. 20-21.
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Judge Brocchus was like Judge Watts. with respect to
his extreme intolerance of vice and crime. Yet, the elements
of generosity and good heartedness were peculiarly predominant in his nature. These generous qualities commingled
with his unyielding sense of right and justice sometimes led
to almost ludicrous results. On one occasion Judge Brocchus
sternly and without a quiver in his voice sentenced a man
to death who had been on trial and convicted of murder in
Rio Arriba county. After the trial the judge broke down
completely at the thought of having ordered this person to
his doom. Later, the man was pardoned by the governor
and Brocchus reprov~d the chief executive in the severest
terms and charged him with obstructing the course of justice.
Judge Watts and Wheaton were influential in obtaining
passage by the legislative assembly of a joint resolution on
December 31, 1855, seeking removal of Judge Brocchus
through a memorial addressed to the president of the United
States. Two years later, however, the legislature recanted
its action and through a joint resolution approved December 29, 1857, "annulled, cancelled and repealed," its former
resolution and expressed a desire "to do justice alike to the
judicial history of New Mexico and to a faithful and upright
public officer."10
Feeling grew into bitterness after Judge Watts was
reappointed to the bench and served contemporaneously with
Judge Brocchus.
William Breeden, prominent attorney who was serving
at the time as assessor for the Territory of New Mexico,
became involved in a series of criminal charg:es (inspired in
part upon political grounds) growing from alleged professional misconduct on his part in drawing certain pension
moneys for a client, Maria Rosa Herrera, a,nd failing to
account to her for them. In the spring of 1868 Breeden was
first indicted for perjury on the charge of having taken a
false oath to enable him to draw the pension money. Judge
Watts served at the time as attorney for the prosecution in
the case. Breeden, however, was acquitted of the charge. A
short time after Judge Watts became chief justice, Breeden
10. Laws of the Territory of New Mexico, 1857-58 (Santa Fe, 1858), p. 88.
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was indicted in the Territorial district court on a charge of
having by false and fraudulent pretences obtained from the
pension agent, Colonel James L. Collins, this same pension
money, amounting to $530.67. On this charge Breeden was
brought to trial before Judge Brocchus at Albuquerque since
Chief Justice Watts, before whom the case would normally
have been tried as presiding judge of the first district, had
been disqualified because of his connection with the prosecu'tion in the former case. Breeden was again acquitted.
Shortly thereafter he was indicted a third time at a term
of the United States district court sitting at Santa Fe, the
indictment this time charging him with having wrongfully
withheld the same pension money from Maria Rosa Herrera.
After taking another change of venue to Albuquerque,
Breeden was again tried, this time before Judge Houghton,
who was presiding for and during a temporary absence of
Judge Brocchus. The trial resulted in conviction of Mr.
Breeden. A motion was made for a new trial and after elaborate argument, which was held just after Judge Brocchus
had returned and while both Judges Houghton and Brocchus
were in attendance, the motion for the new trial was overruled by Judge Houghton. Shortly thereafter, however,
Judge Brocchus took his place on the bench and granted the
new trial which Judge Houghton had denied. The new trial
was had and Breeden was acquitted.
Taking exception to Judge Brocchus' conduct in granting the new trial, Judge Watts on October 18, 1869, wrote a
letter to the Secretary of the Interior in Washington, setting
forth his displeasure in the premises. He wrote in part:
Mr. William Breeden after having been tried and convicted before
Judge Houghton holding court in the place of Judge Brocchus and
after having heard and overruled a motion for a new trial, Judge
Brocchus took the bench and granted a new trial, thus reversing the
decision of a brother judge without having heard the trial. The United
States was then driven to trial in the absence of Col. James L. Collins,
_the_Eension_Agent, .a_principaLwitness,_who· after. the .first. trial .had
been discharged and returned to Santa Fe, and a verdict of acquittal
was procured. I consider this acquittal to have been procured by
improper means. It seems that murderers, perjurers, and thieves
have their own way in some of the localities in New Mexico. I con-
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sider the granting of a new trial in this case an unprecedentd outrage
upon public justice. I listened to all the evidence, heard the arguments
of the atte,rneys and the instructions of the court, and I, in all my
life, never heard a plainer case of guilt made out, combined with
forgery and perjury.. If such things are to go unrebuked, and the
perpetrators to hold high official positions in this Territory, good bye
to an honest and pure administration cf public justice here. I do not
know that it will have any effect, but in justice to myself, I cannot let
gross violations .of law and justice be committed in my sight without
speaking my mind plainly.
Yours respectfully,
JOHN S. WATTS,
Chief Justice 11

Colonel Collins, too, wrote a letter to the Secretary, supporting Judge Watts' views, in which among other things
he said:
A few days before th~ sitting of the court at which Breeden was
to be tried, Mr. [So B.] Elkins received a letter from a gentleman in
Washington City by the name d Lilly, who informed him that friends
of Breeden had furnished Judge Brocchus seven hundred dollars to
help defray his expenses in New Mexico to try Breeden. They furnished him three hundred dollars at first and subsequently sent him
four hundred more to Baltimore. These and other facts developed by
the said letter, show the motive which impelled Judge Brocchus in the
extra-ordinary course he pursued in the trial of the cause,12 .

Judge Brocchus on December 24, 1868, replied in a
lengthy letter to the United States Attorney General effectively refuting the charges. He then outlined his own views
concerning proper judicial behavior, commenting in part:
If I am correctly advised as to the obligations and duties of
Judges commissioned to preside over the courts of the country, it is no
part of the duty of Mr. Chief Justice Watts to fulminate thrcugh the
executive department his caluminous denunciations of my judicial
acts; and, sir, I submit to you whom I know to be so well schooled in
the proprieties ond obligations of the prc,fession which your learning
so highly adorns, whether it is within the bcunds of official propriety, or
even common decency, for a judge to indulge in such disparaging
innuendos towards a co-ordinate member of the bench, without the
assignment of some specific act, or rational ground,on which to base
his insinuations. If Mr. Chief Justice Watts is cognizant of the
employment of any improper means to procure the acquittal of Mr.
1L
12.

Daily Nell' M exiean. Feb. 6, 1869.
fbid.
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Breeden, it is his duty to point to the specific act and the evidence to
prove it, and to aid in bringing' the offender to condign punishment
and merited dishonor, and he should be required by the public authorities to do so, or stand convicted and condemned as one who has dishonored himself by aiming through false and malevolent imputations
to bring into disgrace a co-ordinate functionary, moving with himself,
in the highest and most delicate sphere of public duty.13

Then, before concluding his letter, Judge Brocchus directed more darts at the Chief Justice in these words:
For months and months Mr. Chief Justice Watts hunted and
hounded Mr. Breeden through the executive departments, at Washingten, to get his office from him, and when the bench of New Mexico
became honored with his presence, as its chief, he resumed the pursuit
of his game, with undiminished thirst, in another field followed him
into the precincts of justice; pursued it into the court house; sat with
the attorneys for the prosecution; held close conference with them
during the trial and betrayed his lust for bloed by showing the most
rampant zeal of counsel adverse to the accused.

Early in January, 1869, the territorial legislature took
up the cudgels against Judge Watts in passing an act to
re-assign the judges of the Territory.u It provided for
bringing Judge Brocchus to Santa Fe as presiding judge of
the first judicial district, sending Judge Houghton to Albuquerque to handle the business of the second district, and
removing Judge Watts to the remote, third district.
Governor Mitchell, who had not been in sympathy with
the move, vetoed the measure as had been expected. After
arguing the matter at length the executive presented these
reasons for his action:
(1) The assignment of judges which was made by the
first legislative assembly cannot be made again by any subsequent legislature without the consent of Congress.
(2) The appointment of a chief justice to fill a vacancy
in that office gives a right to that officer to the first judicial
district which has been respected for twenty years, and cannot be taken away by a body which has nothing to do with
the appointmenLor_pay of such_ officer.
(3) If such power of re-assignment should exist, to
13.

Daily New Mexican, Feb. 15, 1869.
14. N. M. Legislature, Diario de la CamaN de repreeentantea, 1868-69, (Santa
Fe, 1869), p. 221.
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exercise it would be unjust, impolitic and unnecessary, and
would not result in any good to the public.
(4) The attempt by the passage of this act, to disgrace
and degrade the chief justice in order to flatter and encourage the ambition of one of his associates, would subject the
legislature to the censure of every honest citizen and would
result in a prompt and indignant disapproval of said act by
the Congress of the United States, should the legislative
assembly pe~sist in its passage.
Indignant over the tone of this veto message and at the
same time confident because of an earlier action of the Council in overriding a gubernatorial veto of his bill providing
for a probate judge in Dona Ana County, William L. Rynerson introduced a resolution in that body sharply rebuking
the executive upon the tenor of his message. It read:
Resolved by the Council of the Legislative Assembly of the Territory
of ~ ew Mexico:
That the communication of his Excellency the Governor, received
yesterday, giving the reasons for disapproving an "Act assigning the
Judges of the Supreme Court," is as discreditable to its author as it
is distasteful to this body; that the assertion in said communication,
accusing in effect, that the passage of the Bill referred to was for the
purpose of humiliating or to degrade one of the Judges of the Supreme
Court, and to gratify the ambition of another, is untrue, and the
assumption in said communication that said law is contrary to, and
unauthorized by the Organic law of this Territory, is a position that
is not warranted or sustained by the law or the facts.l 5

This resolution, according to the Daily New Mexican of
January 22, 1869, was passed in the Council by a large majority. The bill, however, did not pass that chamber over the
governor's veto; it failed by a vote of nine to three.
Soon after adjournment of the legislature, President
Grant was inaugurated and, making a clean sweep of appointive officials in the Territory, in April removed the entire
judiciary, replacing not only Chief Justice Watts but also
Judge Brocchus who was succeeded by Hezekiah S. Johnson,
editor and publisher of the Albuquerque Review, and Judge
Houghton who was supplanted by Judge Abraham Bergen.
15.

Daily New Mexican, Jan. 22, 1869.
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Judge Watts was succeeded by able Joseph G. Palen of New
York State.
After he had left the bench Judge Watts became defendant in an interesting case involving his liability as a surety
on a bond made to the United States. Watts and others had
gone in as sureties on the official bond of the judge's longtime friend, Colonel James L. Collins, who was serving as
receiver of public moneys for government lands subject to
sale at Santa Fe. Collins was murdered during a robbery
while trying to defend the public funds. Watts and the
other sureties were now called upon to make good the money
with which the murderers absconded. Naturally they contended that the alleged defalcation was without fault on
Collins' part, that loss of the money had come about as the
result of an irresistible force, and that because of this they
should not be held liable. Justice Warren Bristol, however,
writing the opinion for the court, developed the intriguing
theory that murder and robbery did not discharge..the sureties. Said the court:
The application of this rule of law to receivers and depositaries
of public funds may at first sight seem harsh and unjust. But when
we reflect that any rule less rigid and arbitrary would afford the
greatest temptation to pretend robberies and consequent defalcations,
we can not but be convinced of its justness in principle, as well as of
its necessity on grounds of public policy.I6

Judge Watts continued his practice of law in Santa Fe
until 1875. He then returned to Indiana, where he died in
1876.
CHAPTER IX
A LEGISLATURE RUNS A-MUCK
He had a discriminating judgment and memory so tenacious that
he probably never read a decision or examined a question without
retaining such a recollection of it as would enable him to call it up
whenever occasion required. lOa

___ ~U_c.!l i~tp~ cp::.tracterization of thl::) Hon. Jo~eph G. Palen
whom President Grant named to fill the post of chief justice
16. United States v. Watts, 1 N. M. 553, at p. 562.
16a. N. M. Bar Association, Minutes. 1890 (Santa Fe, 1890). p. 49.
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of New Mexico in 1869, by one of the judge's contemporaries
of the bar.
Judge Palen entered Yale as a freshman in 1835. After
a year there he went to Amherst where he studied between
two and three years, but did not graduate.
While at Amherst an incident occurred which early
illustrated a fundamental characteristic in Palen's naturenever to forget his first impressions of a person with whom
he came in contact. Henry Ward Beecher was a student at
Amherst at the time and during the year Henry Clay made
a trip through New England. The students of the college
met to devise some suitable gift to be presented to Mr. Clay
as a souvenir of his visit to Amherst. Young Beecher suggested that inasmuch as Mr. Clay's reputation for morality
and virtue was well known, a Bible would make a fitting
token of regard to be presented. Joe Palen detected a subtle
slur in this suggestion and, arising to defend his idol, opposed
Mr. Beecher very vigorously. Years later, in 1874, he
recalled the incident when the great preacher was charged
by a former associate, Theodore Tilton, with criminal intercourse with Mrs. Tilton. Judge Palen was strong in his
convictions of Beecher's guilt,17 A committee of church
members exonerated the preacher, but the trial in a $100,000
damage suit brought by Tilton dragged on in the courts for
six months and wound up with a hung jury.
After leaving Amherst, Palen went to Hudson, New
York, where he commenced the study of law in the office of
Ambrose L. Jordan, a noted attorney of that day. Palen
was admitted to practice in 1838 and immediately formed a
law partnership at Hudson with allen Jordan. For ten
years Palen practiced law here, until his health gave way as
a result of "too close attention to business."
From 1854 until outbreak of the Civil War, Palen
traveled over the northwest part of the country to which he
took a liking, buying and speculating in real estate, endeavoring to regain his health. When Abraham Lincoln became
president, Palen made application for a judicial vacancy in
17. N. M. Bar Association, Minutes. 1890 (Report of Committee on History of
Bench and Bar in New Mexico), p. 48.
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the northwest. He did not get it. When President Grant
was inaugurated Palen renewed his application for a judgeship in the northwest. He received instead appointment as
chief justice of New Mexico on April 15, 1869.
When Judge Palen arrived in New Mexico, early in
July, court was in session with Judge Hezekiah Johnson
presiding. Judge Palen sat beside him during the remainder
of the term, but he did not qualify, preferring that Judge
Johnson complete the docket.
Judge Palen was not pleased with the manner in which
the courts were being conducted in the Territory. Possessed
of great personal dignity, he exacted a proper respect for his
high office from litigants and lawyers. His first impression
at that time of members of the bar came near to causing him
to pack his luggage and return to New York.
Illustrative of the judge's insistence upon proper court
room decorum is the following episode, roastingly related by
the Daily New Mexican, concerning one unfortunate member
of the Santa Fe bar who incurred the court's displeasure
because of some infraction of court room etiquette:
From Mora we learn that our distinguished townsman, Mr. Charles
P. Clever, attorney at law, solicitor in chancery, proctor in admiralty,
and sometimes bogus representative of our Territory in the United
States Congress, was recently brought to grief at that place by Chief
Justice Palen for playing some uncourtly pranks in open court which
indicated rather erroneous notions on the part of the learned gentleman
touching the proprieties of deportment that are demanded by all well
regulated judicial tribunals. The Judge gave him some valuable
instructions in regard to those proprieties, and for the purpose' of
impressing them upon his memory directed him to pay into the county
treasury the moderate sum of fifty dollars which, as the offended court
was inexorable, he reluctantly did. If that interesting little episode
in the dull routine of business effects a material improvement in the
manners of our good friend, no one will rejoice more earnestly than we,
who have grieved without hope for a weary while over his lack of
decorum.18

After disposing of seven sessions of court in the first
-judicialdistrcict, the first of which--began at Santa Fe-just
before his arrival in July, 1869, Judge Palen hurried south
to Mesilla. The third judicial district with a heavy docket
18.

Daily New Mexican, Sept. I, 1869.
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was minus a judge as the prior incumbent, Judge Bergen,
had left for the east, and to save the term of court Judge
Palen went down to hold it. This move at once gained him
much favorable publicity. Not only was each judge ordinarily too busy within his own district to sit elsewhere, but
it was also considered questionable by some members of the
bar whether a judge could legally preside in a district other
than his own, in view of a provision in the Organic Act
which required that members of the judiciary were to reside
within their districts. This position was taken despite an
act of the Territorial legislature expressly authorizing it.
Judge Palen established an enviable reputation, both in
his own district and elsewhere, because of the reformations
which he effected. He was praised also because of the certainty and efficiency with which he caused the law abiding
citizens to be protected and the guilty punished. After he
had been in the Territory for six months, the New Mexican
commented editorially upon his accomplishments, as it did
on frequent occasions thereafter, and said, among other
things:
No judge who ever came to this Territory has, in so short a time
succeeded in securing a deeper confidence among the people than Judge
Palen has done. His strict views of justice, his urbanity and mildness,
yet inflexible dignity on the bench, justifies us in saying that what we
heard and read of Judge P[alen] before his arrival in New Mexico,
were but just tributes to the gentleman who was selected as Chief
Justice for New Mexico.19

The problem of conducting terms of court twice every
year in each county in their respective districts proved
onerous for the three judges assigned to New Mexico. This
task was particularly difficult in the first district which was
composed of seven counties. The other two districts included
three counties each. Judge Palen held court in more than
half the Territory, not considering his extra sittings in the
judge-less third district. His first district calendar consumed six months, and this was in addition to attendance to
his chores as chief justice and presiding at the Supreme
Court term in January. Nevertheless, the judge prided
19. Da.illl New Me"'ica.... Dec. 2, 1869.
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himself in not skipping any of the sessions in any county.
An unfortunate slip-up occurred in connection with the
September, 1870, term as result of which court sessions were
missed for Rio Arriba and Santa Ana counties, something
which the judge always deplored. Having urgent reason to
go East, Judge Palen made an arrangement with Judge
Hezekiah S. Johnson to sit for him in these two counties.
Through some misunderstanding in the negotiations, Judge
Johnson did not conduct the sessions. The mix-up was distressing to Judge Johnson also, as he like Judge Palen, had
established an enviable reputation for industry and judicial
integrity.
Perhaps the most serious consequence resulting from
skipping sessions of court was postponement of criminal
trials from term to term. Indicted criminals out on bond
would have their trials postponed, and they not infrequently
vanished from the Territory between terms, never to be seen
again. Others who awaited trial in jail would remain incarcerated for months, only to be proved innocent when the
trials were finally held.
In holding two terms annually in each of the seven
counties the chief justice traveled approximately 650 miles
by stage and on horseback. The judge of the third district,
assuming he held both terms in each of his counties and
attended the Supreme Court term in Santa Fe, had to travel
more than 1,500 miles in the same manner. Until 1870 the
remuneration for these judicial positions was $2,500 a year,
and out of this amount the judges paid most of their own
traveling expenses. Finding able lawyers willing to make
the sacrifice of coming out to New Mexico to accept these
positions proved difficult under these circumstances. From
1869 to 1872 five different appointments were made to fill
the vacancy in the third judicial district. Two of the judges,
Bergen and Waters, held one term each, had enough and
returned east; Judge J. R. Lewis, appointed in the summer
pL1R71,_ne:v:er came_out. By _an_act__ofCongress approved
June 17, 1870,20 the salaries 9f the justices were increased to
$3,000 and, while it helped, the remuneration still remained
20. 16 U. S. Stats. at Large 152.
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inadequate considering the hardships and the character of
the services required.
As part of his program to economize, as well as incidentally to relieve the members of the judiciary, Governor Marsh
Giddings recommended to the twentieth legislativ~ assembly
in December, 1871, that the district courts be required to
conduct but one instead of two terms in each county annually.
This blanket arrangement, however, as pointed out by the
press, would have had certain serious disadvantages in
effecting a speedy administration of justice. While one term
a year might, temporarily, have been adequate in counties
where the amount of litigation was small as in Taos,Rio
Arriba and Santa Ana, there were other counties, particularly Santa Fe and Mora in which even two terms already
appeared inadequate. The suggestion did not become law.
Judge Palen tolerated no compromise with what he
thought was right and he never shrank from the performance of any duty devolving upon him. In the case of Antonio
Maria Armijo v. New Mexico, 1 N. M. 580, all proceedings
in the district court had been ex parte, without notice to the
defendant Armijo. The proceedings prior to final judgment
were had in chambers, during vacation, when no term of
the district court was formally in session. Judge Palen,
being apprised of this state of affairs, without going to
the customary expedient of citing authorities, in a two
paragraph opinion summarily held that the peremptory
mandamus ordered in the cause was unauthorized and that
the final judgment rendered in term was erroneous for failure of notice to the defendant.
As was to be expected, however, there were those among
the litigants whose cases were adversely decided who developed an animosity toward the able jurist. Antagonism crept
in, also, because of his apparent friendliness toward the 80called "Santa Fe Ring" which counted Attorney T. B. Catron
among its avowed leaders. On Saturday afternoon, December
30, 1871, timed so as to miss the scrutiny and publicity of the
daily press, there was introduced into the Territorial legislature "violently and with unseemly haste," according to the
Santa Fe N ew Mexican, and passed without being printed,
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a bill designed to assign Chief Justice Palen to the third
judicial district and to bring Associate Justice D. B. Johnson
to the first. The governor, Marsh Giddings, was not in any
similar hurry, however, to sign the measure, and word of the
hasty passage of the bill soon reached Judge Palen's friends
and supporters. Most members of the Santa Fe bar and
"nearly every United States officer in the Territory belonging to the civil service (excepting the postmasters) ," as
well as many prominent citizens, appealed to the governor
to veto the measure which they insisted was "an outrage
upon every principle of fairness and manliness," that it was
in direct violation of law, that it had been instigated by
malice and by the fear of a righteous judgment, and that it
had been secured in indecent haste and without consideration
by false statements made to the members of the legislature.
Those who thus entreated the chief executive included a
number of members of the legislature itself who, disillusioned, urged that if it were possible that act should never
go into effect.
On the other hand, the governor received some 140 written communications, part of them from members of· the
Council and the House representing the southern and western portions of the Territory, expressing unqualified
approval of the legislative action. Some of the communications were written at the express instigation and request of
Judge Palen's adversaries, including a number written by
mere boys, and others which were forged.
The Daily New Mexican, a staunch supporter of the
chief justice, lashed out editorially against the measure.
Passage, it declared, had been procured through gross misrepresentation. The editorial continued:
The purpose of the men who secured the passage of the bill is to
annoy, injure, and weaken the influence of Judge Palen. . .. The
action of the legislature is an insult to the judiciary, a violence to the
interests of the Territory and a severe blow to the pure and untrammeled administration of the laws. 21

After reviewing Judge Palen's record on the bench in
New Mexico and extolling his virtues, the article added:
21.

Dailll New Mexican. Jan. 2, 1872.
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Such a man is not to be injured by any such unworthy and
disgraceful action as the passage of the iniquitous measure which
assigns him to the least important district of the Territ~ry; but the
cause of justice suffers, the interests of the Territory suffer, and the
character of our Territory suffers greatly. Such legislation as this
inspired by personal malice and for the accomplishment of personal
ends, has always been the bane of New Mexico, and if it continues, if
jUdge~' are to be ins~lted'a~d' a~noyed to gratify the resentment of
personal enemies, it will become impossible to secure men of character
to fill our judicial offices.

On January 4, the governor, caught between pressure
from the two camps, after reviewing the matter from as
impartial a point of view as possible, returned the bill to the
House of Representatives where it had originated, with a
wordy veto message detailing the reasons for his action. He
directed attention to the various arguments advanced for
and against the legislation and then justified his veto on legal
grounds. He first quoted Sec. 16 of the Organic Act,22 which
reads as follows:
Temporarily and until otherwise provided by law, the governor of
said Territory may define the judicial districts of said Territory, and
assign the judges who may be appointed for said Territory to the
several districts, and also appoint the times and places for holding
courts in the several counties or subdivisions in each of said judicial
districts, by proclamation to be issued by him; but the legislative
assembly, at their first or any subsequent session, may organize, alter,
or modify such judicial districts, and assigIl.. the judges, and alter the
times and places of holding the courts, as to them shall seem proper
and convenient.

He then pointed out that soon after passage of the
Organic Act the legislative assembly did assign the judges
to the several districts, giving to Chief Justice Baker the first
district. Thereafter, as the office of chief justice became
vacant it was filled from Washington and the judge in every
instance proceeded to Santa Fe and occupied the position of
chief justice of the Territory, without any further assignment of any kind by the Territorial assembly. "There was
no place for a judge until a vacancy occurred," he argued,
"and when a vacancy occurred it was filled by Congress, and
the judge was sent out to fill that particular vacancy and no
22. 9 U. S. Stat•. at Large 446.
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other." "Thus," he explained, "each succeeding chief justice entered upon the duties in the same district without any
assignment whatever except the first."23
The governor pointed out that in 1863 the legislature
had undertaken to divide the Territory into three judicial
districts and that in the second section of the law it had been
provided "that the Honorable Kirby Benedict, Chief Justice,
be and is hereby assigned, as now provided by law, to the
first judicial district." Acknowledging that certain parties
had drawn his attention to this second section to prove that
the legislature had from time to time assigned the judges to
their several districts, he declared that "if it proves anything, [it] proves exactly the opposite."
The 1863 legislature in using the words "as now provided by law," he argued, referred to "the original act
assigning in the first instance the judges, and by which the
Chief Justice [was assigned] to the Santa Fe district." He
continued:
If the Legislature did not refer to this original act, to what act
did it refer when using the words 'as now provided by law'? I do not
find any other act to which this language could properly apply; and
of course the Legislature by this language clearly and distinctly
recognized the original assigning [of] judges as of binding force, and
that each subsequent judge took his place as Chief Justice by succession growing out of vacancy, and appointment, to fill that particular
vacancy in the same district to which the Chief Justice was originally
assigned. 24

Finally, the governor reviewed the earlier attempt at
reassignment a few years before which contemplated shifting Chief Justice Watts to the third district. He mentioned
that Governor Mitchell had submitted the act to the attorney
general and other able legal counsel, all of whom had concluded that such a change and reassignment could not be
legally made.
Governor Giddings' veto was sustained on January 12
in the House of Representatives by a vote of twelve to four.
-Before--the excifementof tlie .move to shift the j ridges
23.

N. M. Legislature, Di<I.rio del c01Uleio legUJUJ.tiTJo, 1871-72 (Santa Fe, 1872).

p. 162.

24.

Ibid., p. 163.
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subsided the Supreme Court was called upon to settle one
of the most fantastic political developments that ever transpired in the Territory, one which was in a measure an outgrowth of the frustrated attempt to re-assign the members
of the Court.
On January 5, 1872, the seats of Buenaventura Lobato,
Juan Antonio Sanchez, Antonio Tircio Gallegos, Republican
members of the House of Representatives from Taos County,
and the seat of Antonio de Jesus Sisneros, who had died,
were declared vacant, though no contests and no charges
were pending against the three Taos men to justify such
action. The move was effected through the coalition of several former Republicans elected on a bolters' ticket with the
strong Democratic minority in the House. In their places
the coalition named Mateo Romero, Juan B. Gonzales and
Francisco Antonio Montoya, all Democrats, who were admitted to the ousted Republicans' seats.
On January 10 Speaker Milnor Rudolph declared the
House adjourned. Eleven Democratic members remained,
elected their own speaker, justifying the action on a theory
that no poll had been taken of the House on the question of
adjournment, and continued to transact business, not the
least of which was that of making an order for the arrest
of Speaker Rudolph, Julian Montoya, Juan Cristobal Chaves
and several other Republican members. Arrested and detained in jail these men, through their attorneys, brought
habeas corpus proceedings before the Supreme Court to
obtain their release.
The Daily New Mexican, strongly partisan and supporting the Republican majority in the House, broke out in
horrified indignation over these developments. It ominously
warned:
Upon receipt of the Governor's message [vetoing the re-assignment bill] the House undertook to execute a revolutionary programme
which, if successful, will shock the moral sense of every man of
character and render insecure, in this Territory, all the rights that men
hold dear and sacred. 25

Three days later the paper commented:
They [the Republican bolters] have developed sufficient influence
with the bitter adversaries of the party which they brazenly affect
25.

Daily New M.",ican, Jan. 5, 1872.
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to support that they may strike it more effectively to secure the
expulsion of three Republicans from the House of Representatives by
the most astounding lawlessness ever enacted in a legislative body in
the civilized world, and the filling of their places, and also of a
vacancy occasioned by the death of another Republican member, with
Democrats, thus assassinating the Republican party in the House, and
turning that branch to the Democrats also. 26

The case came before the Supreme Court under the
style of United States ex. rel. J. Bonifacio Chaves et al. v.
John R. Johnson, Alejandro Branch, H. Clay Carson and
Daniel Tappan. The opinion of the Court is not officially
reported in the printed New Mexico Reports, and there is
evidence tending to show that the decision and other papers
in the case which were placed on file in the office of the clerk
of the Supreme Court were mysteriously lost or stolen. The
majority opinion was written by .Judge Hezekiah S. Johnson
and was concurred in by Chief Justice Palen. Judge Daniel
B. Johnson dissented.
The prevailing opinion, according to the newspaper
reports,27 held that:
(1) The action of the House of Representatives on the
fifth day of January, 1872, whereby the seats of Buenaventura Labato, Juan Antonio Sanchez, Antonio Tircio Gallegos
and Antonio de Jesus Sisneros, were declared vacant and
Jose Cordoba, Mateo Romero, Juan B. Gonzales and Francisco Antonio Montoya admitted to seats in the House, was
unauthorized, illegal, revolutionary and void.
(2) The eleven members of the House of Representatives who remained in the hall of the House after the adjournment by the speaker on the tenth day of January, 1872,
had no legal right or authority to order a call of the House
or to transact any other business in a legislative capacity,
and the order made by said members for the arrest of Milnor
Rudolph, Julian Montoya and Juan Cristobal Chaves together with others under such call and the warrant for their
al'rest, were without-authority of-law. -The arrest anddetention of the relators, Milnor Rudolph, Julian Montoya and
26. Ibid., Jan. 8, 1872.
27. Daily New Mexican, Jan. 22, 1872.
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Juan Cristobal Chaves by virtue of such warrant was therefore illegal.
Judge Daniel B. Johnson dissented upon the following
grounds:
(1) The Court had no jurisdiction in the case as the
affidavit filed for the relators did not show that the parties
were arrested in violation of a United States law.
.(2) The affidavit did not show that the parties restrained were in such condition that they could not have
made their own affidavits asking the issuance of a writ of
habeas corpus.
(3) The House was regularly convened at 1 :30 P. M.
on the tenth and was not dissolved by the act of the speaker
and could not be except by vote of the House, and the members who remained had a right to adopt their own mode of
securing a quorum.
(4) The government is divided into three branches, the
executive, the legislative and the judiciary; each one is independent of the other and the judiciary has no right to determine who are entitled to seats in the legislature, or to
interfere with the executive department. Were this power
usurped there would be no such thing as an independent
exercise of its functions by each branch of the government
and consequently no safety in the government.
The decision of the court brought forth an immediate
and bitter outburst of criticism from the pro-Democratic
newspapers over the Territory, particularly from the Las
Cruces Borderer and the Las Vegas Mail. The Borderer
in its issue of January 24, 1872, referred to Judge Hezekiah
S. Johnson as the "puppet" of Chief Justice Palen in writing
the opinion. 28 The Las Vegas Mail criticised Judge Palen in
a series of articles accusing him of disregarding the public
interest. So bitter, in fact, were these attacks that friends
of the judge called a mass meeting in the Meadow City at
which a series of resolutions was drawn up denouncing the
articles in the paper and expressing the fullest confidence in
the ability, integrity and devotion to the public interest by
Chief Justice Palen.
28.

Daily New Mexican, Jan. 31, 1872.
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Shortly after the Las Vegas demonstration and while
Judge Palen was conducting court in Colfax county, threatening notes were being circulated with the apparent purpose
of intimidating him. However, the jurist gave no outward
manifestations of concern as a result of such threats.
Republican papers throughout the Territory joined the
newspaper war in support of Chief Justice Palen and were
biased in his behalf just as much as papers of the opposing
faction were pitted against him.
Judge Palen continued to disregard the envious pack
that was barking at his heels. And, unable to ruffle the
judge, the antagonism that had been directed toward him
gradually died down. His judgments and decrees continued,
in the main, to grow in favor and meet with general approval
throughout the Territory. The remainder of his tenure upon
the bench passed with a minimum of interference.
Those who knew him personally appear to be unanimous in their opinion that Judge Palen was probably the
ablest jurist to occupy the New Mexico Territorial bench.
The following summary from the report of the Committee
on Legal Biography of the New Mexico Bar Association in
1890 is illustrative of the high esteem in which he was held·
by his fellow members of the bar:
As a lawyer Judge Palen was distinguished for his quick apprehension,
his accurate and extensive knowledge, his careful and thorough preparation, his skill and uniform success in the trial of his causes and his
loyal devotion to his client's interests. His mind seemed to be adapted
to the investigation and comprehension of legal principles and to reach
conclusions almost by intuition. He rarely made a mistake. As a
practitioner in the Equity Court particularly he was regarded by the
older and more enlightened members of the profession as being one
of the ablest at the bar and his opinions were always accepted by
them with the greatest respect. 29

He died in office on December 21, 1875.

29. N. M. Bar Association. Minutes. 1890:
raphy). p. 49.

(Report of Committee on legal biog-

Notes and Documents
The Estancia News-Herald, January 30, 1947, carries
an article by Eva Frances Douglas on "A Pioneer Woman."
The subject of this article is Alice Douglas Rea who died
recently in Belen at the age of ninety-four. Mrs. Rea was
acquainted with many distinguished citizens of New Mexico,
and a study of her life might bring additional information
to the over-all history of New Mexico.
The Eddy County News, April 25, 1947, carries a story
of Mrs. Casimira Gomez, who emigrated from Old Mexico
across Texas and settled in Old Eddy, or present-day Carlsbad, in the year 1843.
In the Sierra County Advocate, April 4, 1947, is a story
of Mrs. Frances Dines who, with her husband Jacob Dines,
settled at the "Adobe Ranch" on the headwaters of the Gila
river in 1881 or a little earlier.
George E. Moffett, a member of the New Mexico Constitutional Convention in 1910, died Tuesday morning at the
home of his granddaughter, Mrs. Connie Danley in Alamogordo. Moffett, 83, was the grandfather of Marion and
Edwin Bell of Carlsbad. The Daily Current-Argus, April 23,
1947.

• SUbmitted for publication by Howard T. Dimick.
of the REVIEW.
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See his article in this issue

316

NEW MEXICO HISTORICAL REVIEW

We hope you will be up with us very shortly, as we are anxious
to continue our regular travels. It is all important to us to arrive
early at Santa Fe.
We have the honor to be, Dear Sir,
Your very Obt. Servt.
John and Josiah Gregg
To
The Commanding Officer
of the Escort of Dragoons,
intended to accompany The
Santa Fe Caravan.
N. B. We have not the pleasure of knowing who commands the Escort
-therefore are compelled to address as above.

George J. Undreiner, "Fray Marcos de Niza and his
Journey to Cibola," The Americas, April, 1947, is a revaluation of the story of the worthy Friar who "must be accorded, at least upon the strength of his Relaci6n, the title
of discoverer of Arizona and New Mexico and of explorer
of part of Arizona."

Book Reviews
Blood Brother. By Elliott Arnold. Duell, Sloan & Pearce,
New York, 1947; 558 pp. $3.00.
With a heavy mixture of ethnology, history, geography
and romance, Mr. Elliott Arnold has written an uneven but
interesting historical novel of the relations of the AngloAmericans and the Chiricahua Apache Indians during the
years 1856-1874. The story deals mainly with the strange
and perhaps questionable friendship of two of the most noted
characters ever to live in the territory known as the Gadsden
Purchase-the friendship between the fearless frontiersman
and unique Indian agent, Thomas J. Jeffords, and the bloodthirsty avenger and astute Chiricahua war chief, Cochise.
Mr. Arnold in his description and analysis of this complex
friendship appears to be essentially concerned with the blood
brotherhood of all men and races. This purpose is satisfactorily achieved, if one will overlook numerous historical
aberrations, within the premises set forth in the pages of
the Author's Notes.
Jeffords and Cochise were strong characters in their
restricted spheres, and each may have grown in stature with
the passage of time. Neither of them, however, is included
in the Dictionary of American Biography. Obviously, the
endowment of Cochise with such extraordinary philosophical power is a matter of Mr. Arnold's vivid imagination; it
is ludicrous from the historical standpoint. However, there
is no question about the peculiar friendship of these two
interesting men and of a probable growth in its intensity·
until death brought it to an end. And whether or not sales
and exchanges of ammunition by Jeffords to Cochise first
brought these men together (as apparently sound evidence
of their contemporaries tends to show), a lasting and singularly sincere friendship which proved to be of great value in
Indian relations in the Southwest did result. Related to the
pattern followed by the government the problem of Apache
control was greatly lessened thereby, as well as the time
required to subject the last of the irreconcilables under the
notorious Geronimo.
317
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Mr. Arnold reaches his worst low in precipitating Jeffords into the field of romance. His love affair and marriage
to the innocent Apache maid, Sonseeahray, degenerates to a
point where Jeffords can only be characterized as a rank
sensualist. Nudism has no place in Jefford's life; and it is
unfortunate that Mr. Arnold has cluttered his book with it.
The case of Terry Weaver is sufficiently sophisticated, but
for some reason it fails to click as an authentic love affair of
the times.
There are other weaknesses in the book. In numerous
places the story drags and becomes boresome when too much
attention is given to ethnological considerations of doubtful
authenticity. The language here and there is quite modern,
a la Hollywood, and is most incongruous in the conversations
of the period covered by the novel. Then, too, it is doubtful
if in recent times Hollywood has had a meaner fight or a
longer drawn out death than in the instances depicted in
chapter five.
But by and large Blood Brother is a very readable book.
It characterizes well, describes beautifully and introduces
constructive bits of philosophy at most opportune moments.
It abounds in drama. A spirit of genuine charity and understanding also is evident throughout the long story, and
though the mosaic frequently grows devious and complex,
yet the author never strays far from his compelling thesisthe blood brotherhood of all men and races.
R. H. OGLE.
Phoenix, Arizona

The Spanish Empire in America. By Clarence H. Haring.
New York, Oxford University Press, 1947. Pp. vii,
388. $5.00.
Students have in this volume a much needed fundamental discussion of institutions in colonial Spanish America. Aside from sources, too often unavailable, and some
..monographsdealing- with specific phases of institutional
history, there has been a dearth of satisfying material.
America was largely conquered and organized by Spain
and Portugal. Spain, but recently unified by the marriage
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of Isabella and Ferdinand (1469), had widely divergent
political conditions. To absolutist Castile and Isabella and
not to more liberal Aragon fell the heritage of America, and
thus the Castilian institutions, modified and adapted, were
transferred to the New World with the conquistadores.
Beginning in Espanola, Admiral and Adelantado Columbus
first undertook the task of "trying to control a frontier community thousands of miles from the home base.". Administrators and royal instructions directed the establishment
of Castilian institutions as a means of control.
Motives for colonization range from adventure, riches,
and religious zeal to an escape from conditions in Europe.
Comparisons between English and Spanish colonial developments are skillfully analyzed. With settlement came the
problem of a labor supply because the Spaniards had "an
aversion to manual toil." This problem brought the prac,.
tice of repartimiento and encomienda grants. A masterful
outline of the system with its legal restrictions, projected,
announced and modified changes, and its final disappearance
in the 18th Century merits praise.
16th Century territorial organization of the conquests
from California to the southern straits first fell into two
viceroyalties, New Spain and Peru, subdivided into jurisdictions under governors, captains-general and audiencias
who shared the rule while supervised by viceroys. The :first
pledges of rights and obligations were forgotten in the maze
of regulations and the corruption of administration. 18th
Century Bourbon reforms brought new viceroyalties but
failed to solve the problems.
Colonial administration found its source in Spain in
the Royal and Supreme Council of the Indies created in 1524
under Charles V and absolute in legislation, finance, justice,
commerce,. military and ecclesiastical affairs. The Gasa de
Gontrataci6n (House of Trade) set up in 1503 and subject
to the Council dealt with colonial economy. Bourbon reforms, especially those of Charles III, transferred the power
to Cabinet ministers. But the Bourbons failed to unite the
colonies or reform the abuses. Divergencies due to geography, economic conditions, different social organizations

/
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and ethnic composition "combine to produce fundamental
divergencies ... that account for the destruction of the Old
Spanish unity in the 19th Century."
These especially created institutions sitting in Spain
defined the powers and privileges of the viceroys and the
functions of the audiencias. Provincial administration was
under governors, corregidores and alcaldes mayores. Official checks on the efficiency of administrators was attempted
through the residencia and visitas. For the local unit of
government there was the cabildo. "It was the only institution in which the creole ... was largely represented. And
it was one of the few institutions which retained even a
small measure of local autonomy." Mr. Haring points out
that the cabildo was not a potent factor in training for democracy. In the cabildo abierto (open cabildo) however,
although called at irregular intervals, "the people made their
first attempts at self-government."
"Another branch of royal administration" was the
Church. Through the Church Spain "transmitted to America her culture, and in large measure her political ascendancy." Friars came first and their zeal for the welfare
of their converts led to controversy with administrators
over the exploitation of the natives. Secular clergy followed and bitter struggles ensued over "ecclesiastical jurisdiction and sacramental privilege." Acquisition of wealth
by the Church and the attendant political influence was one
of the most "troublesome problems bequeathed" by colonial
Spain to the new republics.
With the Church went early education, first designed
for the Indian converts but soon facing the colonial stratified society which came with racial mixtures and creole
groups. Monks and priests were the teachers and much of
the literature and art came from the religious. Sermons,
chronicles, and theological treatises gave way to writings
by laymen who felt the influence of French and other European-schools.------.. - Mr. Haring analyzes the economic life of the colonies,
the Spanish monopolistic mercantilism and subsequent decline. Although Bourbon reforms brought prosperity, it
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was too late, for political independence offered greater opportunity. "Yet had there not been the circumstance of the
wars in Europe and a moderate degree of political and
economic liberty, the empire might for a time at least have
been preserved."
This book is an excellent one, bringing together a mass
of information on the institutions and culture of colonial
Spanish America. Mr. Haring's discussions of the political machinery and church seem more comprehensive, stimulating, and penetrating to this reviewer than the later chapters on cultural and economic life. Certain inevitable and
excusable queries come from the necessary generalities in
such a work. There are a few errors due, no doubt, to proof
reading (date of Papal Bulls "May and September 1492" p.
9) which will be corrected in subsequent editions. The book
is completed with an excellent bibliography.
The volume is a real contribution to the literature of
Spanish America and its meticulous scholarship, careful
synthesis, and admirable presentation merits unqualified
praise.
DOROTHY WOODWARD

University of New Mexico

Necrology
HENRY WARREN KELLY AND JOHN F. MURPHY.-Death
by accidental drowning in the Rio Grande at Pilar, Taos
County, came to Henry Warren Kelly, aged 29 years, promising young historian, diplomat and businessman, and to his
companion, John F. Murphy, aged 28, war veteran, on Sunday forenoon, May 11. Witnesses to the tragic occurrence
were Kelly's mother, Mrs. Daniel T. Kelly, a younger son,
Booker, and his friend, Carl Walter. Kelly and Murphy
had planned to tryout a rubber life-raft, one of the kind
used by the Army Air Force, preliminary to shooting the
rapids higher up the Rio Grande gorge at some later date.
They launched the craft in turbulent waters· swollen by recent rain, Mrs. Kelly and the two young boys ina station
wagon keeping pace with it along the road skirting the
river. They had negotiated three rapids when in the fourth
the raft turned over throwing the two men against the
boulders in the swift stream. Efforts to rescue them by two
Albuquerque men who were nearby were futile and the two
bodies quickly disappeared from sight, Kelly to be found
two days later, eighteen miles further down stream, and
Murphy still not found at this writing, two weeks after the
accident. An inquest disclosed that Kelly's skull had been
fractured in two places from being dashed against rocks
in the river bed. The fact that he and another friend, Milan
Chiba, had safely traversed the White Rock Canyon of the
Rio Grande in a rubber boat last year, had presaged that
further attempts to brave the river's strong currents would
be free from hazards.
Henry Warren Kelly, son of Mr. and Mrs. Daniel T.
Kelly,both scions of noted Southwestern business families,
was born at Trinidad, Colorado, on July 23, 1917. He attended St. Michael's College in Santa Fe and prepared for
university at Portsmouth Priory School, Portsmouth, Rhode
Island, 1933 to 1936, matriculating at Harvard in the fall
of the latter year. He graduated in 1940, receiving the A. B.
aegree,-cum-zaude. -During his last lwo years at -Harvard,
he concentrated on History with special emphasis on Latin
322
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American and Spanish annals. This resulted, after research in manuscript material from the Biblioteca Nacional
of Mexico City, in an honor thesis on the New Mexico missions in the mid-eighteenth century which was published in
the New Mexico Historical Review. Supplementing this
interest in historical research, Kelly collected folk songs as
well as more modern popular ballads of Latin America,
especially those of Mexico and New Mexico, singing these
to guitar accompaniment at amateur and professional entertainments. A facile writer, he recently completed for
publication, a volume on the Peruvian Amazon. Mastering
a good reading, writing and speaking knowledge of Spanish,
he also took courses in French, Economics, Government,
Geology, Public Speaking and Music Appreciation. He was
an interesting conversationalist and a fluent speaker as was
manifest in occasional addresses on his experiences in South
America.
Kelly, early in life, had traveled extensively in Europe
and America. He had visited most of the states in the
Union. In the summer of 1933, he attended the International Boy Scout Jamboree at Godollo near Buda-Pest,
Hungary, there being awarded the Eagle Scout badge by
Scout Chief James E. West. Before returning to the United
States he traveled in Hungary, Austria, Germany, Italy,
Switzerland, France, Holland and England. He made a
tour of French Canada in 1940 including Gaspe Peninsula
and Quebec; traveled in Mexico, including Yucatan in 1937,
1939 and 1940; Cuba in 1938; Venezuela in 1941 and 1942;
Colombia and Ecuador in 1942; Peru, Chile and Argentina
in 1942 to 1945. He climbed the volcanoes of Popocatepetl,
17,800 feet, in 1937, and Orizaba, 18,500 feet, in 1940.
Letterman on the Junior Varsity and later on the Varsity football teams at Portsmouth Priory School, 1934 and
1935, he demonstrated his active interest in athletics. He
began boxing while still in St. Michael's College, and won
the Santa Fe championship in the 90 and 100 lbs. classes.
At Harvard he was captain of the freshman boxing team,
1936, and was the University boxing champion in the 145
lbs. class for 1937, 1938 and 1940, and in the 155 lbs. class
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for 1939. Other favorite sports of his were hiking, boating,
trout fishing, mountain climbing and horseback riding. He
competed in New Mexico rodeos and steer and bronc riding
events, and while in school, spent his summers working as
a ranch hand on the Gross, Kelly and Company cattle ranch
near Las Vegas, New Mexico.
Kelly twice presented himself for induction into mili~
tary service during the second World War, but was rejected
for active duty each time because of poor eyesight. After
graduating from Harvard, he was employed in its labor
relations department by the Mene Grande Oil Company, a
Gulf Oil affiliate, at Caracas, Venezuela, from January 6,
1941, until April 18, 1942, when he returned to the States
to present himself for military induction. Classified for
limited service, he accepted appointment as vice-consul in
charge of the vice-consulate at Iquitos on the upper Amazon
in Peru. There he found that an important phase of his
work was the shipping of the strategic barbasco root from
which rotenone is manufactured for agricultural insecticides
and de-lousing powder in great demand in the war-torn
countries. In July 1944, he was transferred to a post in the
U. S. Embassy at Santiago, Chile, and in October 1944, to
the vice-consulate at Punta Arenas, on the Straits of Magellan in Chile, from where he returned in January 1945, to
present himself a second time for military induction but being again rejected.
In Septembez: 1945, he took a place in the general accounting office of Gross, Kelly & Company, and on February
2, 1946, was elected secretary and a member of the board of
directors of this pioneer wholesale grocery firm. It was a
crowded and full life Kelly had lived with promise of brilliant achievement in later years, when fate ended his career
ona day on which he had started out joyfully for new adventure.
In July 1943, Kelly married Miss Dorothy Turner
Smith,_ at-that-time -holding- a position-in the -Amel'icanEmbassy at Lima, Peru. She had lived for years with her family
in China, and was in the office of the American consulgeneral at Shanghai at the outbreak of the War. Repatriated
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on the S. S. Gripsholm she was transferred to the embassy
in Lima. Besides his widow and infant son, Kelly is
survived by his paternal grandmother, by two younger sisters and three younger brothers. With his companion, John
F. Murphy, who died with him in ,the ill-fated attempt to
ride the swollen Rio Grande current, he had been a member
of the Choir of Cristo Rey church and of the Santa Fe Rotary
Club. Murphy, like Kelly, was interested in the history and
archaeology of the Spanish Southwest and but recently was
a participant in an aerial archaeological survey of easterll;
New Mexico. His home was in Tacoma, Washington, and
he had been a bomber pilot in the Eighth Air Force, having
completed 25 missions over Europe. Stationed at the Albuquerque Convalescent Center, he first came to Santa Fe
to take part in a Victory bond drive and liked the place so
well that he returned to live, taking employment with the
Breese Burners, Inc., laboratories. Among those remaining to mourn him, is Miss Caroline L. Smith of St. Louis,
a niece of Mrs. Daniel T. Kelly, whose engagement to marry
Murphy was announced in the St. Louis newspapers the very
day on which he died.
The Kelly funeral took place on Friday forenoon, M~ly
16, from Cristo Rey church, with Fr. Glynn Patrick Smith
officiating, and Archbishop Edwin V. Byrne at the altar.
The large, famous church edifice was filled with friends who
came to pay their last tribute to the deceased whom they
loved and admired. At the Kelly burial plot in historic
Rosario Cemetery, Fr. Cletus Kistner pronounced the last
rites of the Roman Catholic liturgy. The pall bearers were
William Hunker, Milan Chiba, Stalker Reed, Richard Bokum, Theodore Van Soelen, E. N. Stever, Fred Ball, James
Kilkenny, and Andrew Anderson, "Hank" Kelly's close
friends and business associates.-P. A. F. W.

